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@ The subject of federal antitrust laws and unions has been treated 








recently in the LaBsor LAw Journat. The applicability of state antitrust laws 





to unions is considered by Chester A. Morgan, assistant professor of labor and 






industrial relations, University of lowa, at page 395. 
@ the Workers 
Benjamin Wyle, discusses the latest federal appellate court decisions in his 














The general counsel of Textile Union of America, 






article which deals with the search by unions for a forum in which to enforce 







bargaining contracts. See page 425. 








FUTURE ISSUES 


e The Proceedings of the Fifth Annual Conference of the Association 







of State Mediation Agencies are scheduled for publication in the August issue. 






@ Harry H. Rains, a practicing labor attorney, has analyzed the 





present status of “organizational or recognition picketing.” His conclusions 






will be published shortly. 
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Economy 





Cost of Living 


ALL ITEMS 
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UP. The Consumer Price Index for May, 1956, was 115.4 
(1947-1949 100). This was an increase of 0.4 per cent between 
April and May and represented more of an increase in the 
index than was established by all other increases in the first 
quarter of 1956. An advance of 1.3 per cent in food prices was 
primarily responsible for the rise. Prices for all other goods 
either advanced or remained at their April levels. The Con- 
sumer Price Index was 1.1 per cent higher than in May, 1955, 
and equivalent to the previous high set in October, 1953. 
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UP. Total employment rose about 1.25 million between April 
and May, 1956. It stood at 65.2 million—somewhat higher 
than is usual for this time of year. During this same period, 
unemployment was 2.6 million, of which 185,000 were auto 
workers—an increase of 105,000 above the late February level. 
It usually declines prior to the summer months. Temporary 
layoffs increased slightly and amounted to 110,000 between 
April and May, 13,000 more than in the month before that. 
Preliminary estimates indicated that the number of insured 
unemployed remained constant from March to May. The total 
civilian labor force increased, reflecting the increase in employ- 
ment, by 1.3 million and stood at 67.8 million during May. 
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Construction UP. According to revised estimates, the seasonally adjusted 
annual rate of total new construction increased $800 million 
between March and April and $200 million between April and 
May. Total new construction was $43.6 billion in May and 
total private construction accounted for $30.1 billion of this 
Residential (nonfarm) construction was $15 billion during 
May. Contract awards in May were 14 per cent higher than 


in May, 1955 
BILLIONS OF DOLLARS BILLIONS OF DOLLARS 
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Average hourly earnings of production workers 
$1.96 


Manufacturing NO CHANGE. 


remained unchanged between April and May and were 


Wages and This was nine cents higher than a year earlier. The average 
Hours workweek declined, however, from 40.3 hours in April to 40 
hours in May. The decline was greatest among the durable 
goods industry groups and was larger than is usual at this 
time of year. The decline in the length of the workweek was 
evidenced by a 59 cent drop in average weekly earnings from 


April to May, which were $78.40 
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Personal 
income 


industrial 
Production 


Stock 
Prices 


INDEX, 1935-39=100 


UP. Personal income rose almost $2 billion (seasonally ad- 
justed annual rate) between March and April. Preliminary 
estimates showed it to stand at $317.1 billion. Labor income 
increased $1.2 billion and accounted for $226 billion of the 
total personal income in May. Farm income increased by $400 
million in May also. 


DOWN. The index of industrial production (seasonally ad- 
justed, 1947-1949=100) was estimated at 142 in May, 1956. 
This is one point below the revised April index. Minerals and 
nondurables continued to hold steady but durables dropped 
two points, a loss of the entire April advance. 


UP. Stock prices established new lows for 1956 during the last 
week in May. On the Dow-Jones averages industrials stood 
at 468, rails at 161 and utilities dipped to 64. 

After much fluctuation during the early weeks of June, 
industrials had returned to 485, still way below the 1956 high 
of 519, rails were 166, and utilities came back and were 66.5. 

Stock prices on the Securities and Exchange Commission’s 
composite index (265 selected common stocks) fell to 332.1 by 
the end of May and returned and stood at 334.3 in mid-June 
The Commerce Department prepared the stock index below. 
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DOWN. Strike idleness in April, 1956, was lower than in the 
preceding month and considerably lower than in April, 1955. 
An estimated 450 strikes were in effect in April, idling about 
210,000 workers for a total of 1.5 million man-days. In March, 
350 stoppages involving 175,000 workers accounted for 2 million 
man-days of idleness. In April a year ago there were 497 
strikes in progress idling some 308,000 workers for 2.7 million 
man-days. ’ 

Largest stoppage of the month began in late April when a 
dispute involving 250 railroad men halted production at the 
Tennessee Coal and Iron Division of the United States Steel 
Corporation. About 25,000 workers, mostly members of the 
United Steelworkers, did not cross picket lines. The Republic 
Aviation Corporation strike in Long Island continued 


UP. In April, total consumer credit outstanding increased 
nearly $425 million to a total of almost $36 billion. All types 
of credit contributed to the increase. The rise in April, 1955, 
was more than $700 million. 
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Decisions of Courts and 
Administrative Agencies 








UNITED STATES SUPREME COURT—Monday, June 
11, 1956, was windup day for the October, 1955 term as well as 
decision day for the Court. Of importance in the labor law field 
was the refusal of the Court to review a number of cases. It 
refused to reconsider its earlier denial to review the conviction of 
a union official under the “antiracketeering” Hobbs Act.—U. S. 
v. Floyd, 29 Lapor Cases § 69,779. . . . The Court also refused to 
review its decision that a strike in protest against an employer's 
“unfair labor practice” did not violate either a typical “no strike” 
clause in a union contract or the strike ban under the “cooling off” 
provisions of the Taft-Hartley Act.—Mastro Plastics Corporation 
v. NLRB, 29 Lawor Cases § 69,779. . . . Refusal by the Court to 
review left standing a Second Circuit decision which had held 
that the “union shop” amendments to the Railway Labor Act 
did not violate the constitutional rights of a railway employee 
who, for religious reasons, refused to join a union, though the 
applicable collective bargaining agreement required his union 
membership. The employee was not entitled to injunctive relief 
against his discharge—Oftten v. Staten Island Rapid Transit Rail- 
way Company, 29 Lasor Cases ¥ 69,737. 


“TEXAS RULES’—The state right-to-work law does not 
protect a nonunion member from discharge for engaging in union 
activities. The Texas court said: “These statutes do not say 
‘union activity’, or ‘intention to join a union’, or ‘union sympathy’, 
or anything other than ‘membership’ is protected.” The fired man 
could not prove he was a union man at the time of discharge 
Whether this rule will apply to 16 other states having similar laws 
is not clear.—Lunsford v. City of Bryan, 30 Lazor Cases { 70,029. 

HOT CARGO CLAUSES—Despite such a clause a federal 
district court in Wisconsin temporarily enjoined two unions 
pending an NLRB hearing on secondary boycott charges when 
they attempted to influence the employees rather than the 
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employer to refuse to handle “unfair goods.” The “hot cargo” 
clauses provided that a refusal to go through a picket line or to 
handle such goods would not be a contract violation. “No legal 
harm,” the court said, will come by granting the Board’s request 
for an injunction until it can decide whether there was a violation 
of Section 8(b)(4)(a) of the Taft-Hartley Act, in spite of the 
“hot cargo” provision, as the Board’s determination will be 
reviewable by the court of appeals.—Madden v. Teamsters, Local 
126, 30 Lasor Cases § 70,019. 


THE GENERAL NLRB POLICY of denying back pay to 
workers for time spent on strike was altered a bit recently. A 
trial examiner had awarded discriminatorily discharged workers 
back pay from the date of discharge to the time of strike. The 
Board overruled him, because the company’s discharge was 
unlawful and it was impossible to determine if the fired workers 
would have struck had they not been fired. It granted the 
employees back pay from the time of discharge to the date rein- 
statement was offered by the employer.—Merchandiser Press, Inc., 
CCH Lapor Law Reports (Fourth Edition), Volume 5, {| 53,843. 


IT’S NOT WHAT YOU SAY .. . but how much you say 


that counts. The Minnesota Supreme Court held so when it 


modified an award for court costs. An employee who had been 
unsuccessful in a vacation-pay suit objected to costs of the 
employer's briefs. The court agreed that the employer’s briefs, 
costing four times the amount of the employee's, were of “unwar- 
ranted” length and cut costs in half—Tynan v. KSTP, Inc., 
30 Lasor Cases § 70,016. 


STATE POLICE POWER v. PRE-EMPTION—Now both 
may be concurrent. The Supreme Court ends confusion. An 
exception to the general rule established by this Court in the 
Weber and Garner cases was made, at least to the extent that 
where there is violence as well as an “unfair labor practice’ the 
state may enjoin the activity in an exercise of its police power. 
This was the first time that it was held that the conduct com- 
plained of was an unfair labor practice when a state was allowed 
to stop the use of force in a strike that was a protected activity 
under the Taft-Hartley Act, and from which state action was 
pre-empted in this area of exclusive NLRB jurisdiction.—United 
Auto Workers, CIO v. WERB, 30 Lapor Cases § 70,000. 


ONE IN THE HAND IS WORTH TWO IN THE BUSH 
—Three rejected would-be unionists had two but tried for that 
third bird and lost. They alleged that a “closed union” was a 
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“closed shop” and that this was a restraint of commercial com- 
petition. A federal district court held that a closed union was 
a restraint of competition among workers only and not an anti- 
trust violation, as claimed. The court did say that this conduct 
would be illegal under the Taft-Hartley Act and state right-to- 
work laws. However, the would-be union members who applied 
for and were refused union membership brought this action 
against the union for Sherman antitrust violations, Why? Per- 
haps for the treble damages collectible had the union violated the 
antitrust act.—Kolh v. Pacific Maritime Association, 30 LABOR CASES 
{| 70,009. 


TIME IS OF THE ESSENCE—So it would seem in grant- 
ing “superseniority” to workers who abandon a strike and to strike 
replacements. An offer made during a strike is a lawful means 
of securing strike replacements. Both the Fourth Circuit (Olin 
Mathieson Chemical Corporation v. NLRB, 30 Lasor Cases { 69,906) 
and the Ninth Circuit (NLRB v. Potlatch Forests, 30 LABor CASES 
{| 66,357) agree on that. They differ when the offer is made after 
a strike is over. The Fourth Circuit held it illegal as to timing 
and the Ninth Circuit held superseniority legal even then. Here 
is a new development: An NLRB trial examiner decided that 
insistence by an employer on inclusion of a “superseniority” 
clause in a bargaining contract prior to a strike was an unfair 
labor practice.—Frieden Calculating Machine Company, Case No. 
20-CA-1113. 


UNION DUES—The NLRB held a $1 discount granted by a 
union for prompt payment of dues to be nothing more than the 
continuation of an illegal assessment made for late payment. The 
union had raised dues by $1 after discontinuing the assessment 
for late payment, and now granted a “discount” for payment on 
time. Percentagewise this was a much greater discount than 
encountered in the business world for early payment.—Local 12, 
Bakery and Confectionery Workers, CCH Lasor Law Reports 
(Fourth Edition), Volume 5, { 53,863. 


. is an old saying that you can’t to save the patient in danger of being bled 
get blood out of a turnip. If the employer to death. 
should rely on this vegetarian truism as evi- The information usually requested by em- 


dence of his inability to grant a union- ployee bargaining representatives falls into 
demanded wage pee eegme he is likely to be three general categories: (1) wage informa- 
called upon to establish with statistical accu- tion: (2) data on business aperations which 
— (1) that he = 5 ey and (2) that might affect pay or employee status; (3) in- 
there is no blood in his = Phlebotomy formation indicating company’s ability to pay. 
may be an outmoded medical practice, but 4 5 ; 
it is in high fashion with the unions, and Within certain limits the National Labor 
even the Supreme Court will not lift a brief Relations Board and the courts have or- 
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dered employers to furnish each of these 
types of information. The reason: Inherent 
in the idea of collective bargaining is the 
free and willing exchange between bargain- 
ers of the information necessary to carry 
forward bargaining. 

On the question of what information is 
necessary to fair and fruitful bargaining, 
the general rule is as follows: The extent 
and nature of the information depends upon 
the bargaining which takes place in any 
particular case. 

Data on an employer’s financial condition 
are obtained in a different way than are re- 
quests for wage information. Wage infor- 
mation is requested as a preliminary to 
bargaining, the purpose being to make bar- 
gaining more efficient and practical. In 
most cases, however, the request for finan- 
cial information by a union follows upon the 
employer’s countering a request for con- 
tractual improvements with a claim of in- 
ability to pay. 

A union, during collective bargaining ne- 
gotiations, had asked the employer to pro- 
duce some evidence to substantiate his claim 
that he was unable to pay the wage increase 
asked without going out of business. The 
union had requested that an accountant be 
allowed to look at the company’s books; 
this the company refused. Then the union 
asked the employer to “submit full and com- 
plete information with respect to its finan- 
cial standing and profits.” (NLRB v. Truitt 
Manufacturing Company, 30 Lapor CASES 
{ 69,932.) 

The company refused all requests, relying 
solely on the statement that “the informa- 
tion is not pertinent to the discus- 
sion. You [the union] have no legal 
right to such.” This was in reply to a 
union request that management substantiate 
its position that it could not grant an em- 
ployee demand for ten cents per hour more 
with anything more than two and one-half 
cents as offered, as that would force man- 
agement out of business. 

Upon these facts the National Labor Re- 
lations Board found that the company had 
failed to bargain in “good faith” with re- 
spect to wages in violation of Section 8(a) 
(5) of the NLRA, which constitutes an 
unfair labor practice. The Board ordered 
the company to supply the union with such 
information as would “substantiate” the 
economic inability of the company to pay the 
increase. 

The United States Court of Appeals for 
the Fourth Circuit refused to enforce the 
Board’s order. 
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The United States Supreme Court, how 
ever, reversed the circuit court in a six-to- 
three decision, and the majority opinion of 
that Court sustained the findings of the 
Board completely. The dissenting opinion 
disagreed as to what effect the failure to 
give the information requested by the union 
should have on deciding whether that alone 
was an unfair labor practice, because that 
was lack of good faith in bargaining. 

The Supreme Court noted that the com- 
pany had at no time made any claim that 
the Board’s order had placed an undue bur- 
den upon it. Rather, the major argument 
was that the information requested was 
irrelevant to the bargaining and 
related to matters exclusively within the 
province of management, 


process 


The Supreme Court also agreed with the 
soard’s holding that substantiation of the 
company’s position requires no more than 
“reasonable proof.” “We think that in de- 
termining whether the obligation of good- 
faith bargaining has been met the Board 
has a right to consider an employer refusal 
to give information about its financial status.” 


The Supreme Court held, though, that 
in not every case in which economic inability 
is raised as an argument against increased 
wages does it automatically follow that em- 
ployees are entitled to substantiating evi- 
dence. “Each case must turn upon its 
particular facts.” The Court did not rule 
on whether the union had a legal right to 
such information. It did say that lack of 
such information in certain circumstances 
during collective bargaining will manifest 
lack of good faith. 

Dissenting justices declared that “Good 
faith means more than merely going through 
the motions of negotiating: it is inconsis- 
tent with a predetermined resolve not to 
budge from an initial position. But it is not 
necessarily incompatible with stubborness 
or even with what may seem to an outsider 
to be unreasonableness.” 


The dissenting opinion cited Labor Board 
v. Jacobs, 21 Lasor CAses { 66,649. There 
the Second Circuit agreed with the Board 
that in light of the whole record, a refusal 
to open “books and sales records” for union 
perusal was but one consideration in estab- 
lishing want of good faith. Since the Board 
ruling that the company’s failure to supply 
financial information to the union constituted 
per se a refusal to bargain in good faith, the 
case should be returned to the Board. The 
totality of the conduct of the party during 
the whole negotiating process, not some in- 
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dividual act, must be regarded in order to 
establish lack of good faith. 

The courts as well as the Board all spoke 
of “ability to pay” without saying what it 
really was. The Supreme Court spoke of 
“reasonable proof” of the ability to pay, and 
as to that the Court made no further attempt 
in this case to tell us what will satisfy this. 


More on “‘Inability to Pay’’ 
and ‘Financial Data’’ 


Where the evidence in an unfair labor 
practice case failed to show that the em- 
ployer had pleaded inability to pay in 
justification of its refusal to grant a Christ- 
mas bonus, his refusal to furnish financial 
information was not a violation of the “good 
faith” requirement of collective bargaining. 
(Administrative Decision of the General 
Counsel, Case No. K-467, 5 CCH Lasor 
Law Reports (Fourth Edition), § 58,322.) 

The union alleged that the employer re- 
fused to grant the bonus and refused to 
supply financial information to back up his 
claim of inability to pay the bonus, The 
union and the employer had been under 
contractual relations for a number of years, 
but these contract negotiations did not 
cover the Christmas bonus issue which was 
bargained for separately each year. The 
credible testimony showed that the employ- 
er’s reason for not granting the bonus that 
year was because, in the view of the benefits 
conferred in the current contract, he was 
unwilling, rather than unable, to pay a bonus. 

The general counsel cited Truitt Manu- 
facturing Company. Had the evidence sus- 
tained the union contention that inability to 
pay was the reason for the employer’s deci- 
sion not to grant the bonus, then no doubt 
the decision in this case might have been 
otherwise. 


Unfair Practice Striker 
and Cooling-Off Period 


(1) Can employees go out on an eco- 
nomic strike during the term of a union 
contract after they have complied with the 
60-day “cooling off” provision of the Taft- 
Hartley Act? 


(2) Does a typical “no strike” clause in 
a union contract prevent a strike provoked 
by an employer’s unfair labor practices? 

(3) Will strikers lose their status in an 
unfair labor practice strike during a 60-day 
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cooling-off period in connection with the 
termination or modification of a union 
contract? 


Here’s how the Supreme Court answered 
these questions recently in Mastro Plastics 
Corporation v. NLRB, 29 Lapor Cases { 69,779. 
The Court affirmed the Second Circuit’s 
decision in Mastro Plastics and has subse- 
quently refused to reconsider its own decision. 


(1) Yes. Employees can go out in an 
economic strike during the running of a 
contract after they have given the required 
Taft-Hartley notice. 

(2) No. Employees can strike 
less of a no-strike clause when such strike 
is due to an employer’s unfair labor practice. 


(3) No. Strikers will not lose their em- 
ployee status in a noneconomic strike. 


regard- 


The act provides that any employee who 
engages in a strike within the 60-day cooling- 
off period loses his employee status. The 
strike in this case occurred within that time 
after the union had given notice of its in- 
tent to modify and/or terminate the con- 
tract, although the cause of the strike was 
the employer’s unfair labor practices. The 
strike was not engaged in to effect con- 
tractual negotiations. 

The 
provision is to limit the use of economic 
coercion in contract negotiations, and not 
to penalize a union which has given the 
required notice. “It would be incongru- 
ous,” the majority of the Supreme Court 
said, “if a strike provoked by an employer's 
unfair labor practices were lawful before the 
notice was given, but unlawful afterward.” 


purpose of the cooling-off period 


It was concluded that the provision for 
loss of employee status applies only to eco- 
nomic strikes and not to unfair labor prac- 
tice strikes. The majority said further that, 
even if that provision were unnecessary 
with respect to economic strikes, it would 
be “justifiable as a clarification of the law 
and as a warning to employees.” 

However, a strong dissenting opinion 
held that the provision for loss of employee 
status did apply to unfair labor practice 
strikes; otherwise the provision would be 
unnecessary. 


The employer denied that it had com- 
mitted an unfair labor practice in discharg- 
ing employees, and as a defense asserted 
that there was a waiver of the right to 
strike in the collective bargaining agree- 
ment which applied to any and all strikes, 
not only those for economic benefits. 
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To “refrain from engaging in any strike 
or work stoppage during the term of this 
agreement,” if read in complete isolation, 
might include strikes of every nature. The 
Court said that it did not include unfair 
labor practice strikes in the context of the 
entire contract when considered in light 
of the Taft-Hartley Acct. 


The act doesn’t exclude “unfair labor 
practice” strikes from those which are law- 
ful and it expressly provides that ‘Nothing 
in this Act, except as specifically provided 
herein, shall be construed as to either inter- 
fere with or impede or diminish in any way 
the right to strike.” 


This case has been received wholeheartedly 
by unionists in that it spells out clearly and 
finally that the right to strike against an 
unfair labor practice remains unimpaired 
by a “no strike” clause and that the 60-day 
“cooling off” provision does not apply to 
such strikes as they are not economic; no 
loss of employee status may result, as this 
is a protected activity. 


The Eighth Circuit ruled in Lion Oil Com- 
pany v. NLRB, 28 Lapor Cases { 69,148, that 
economic strikes and lockouts cannot be 
legally called where a union contract is 
involved until the contract has ended. An 
economic strike which takes place after re- 
opening of a contract, but prior to its termi- 
nation, is unlawful even though notice has 
been given 60 days prior to the reopening 
date. 

Employees who engage in such a strike 
lose their employee status under the act 
and are not entitled to reinstatement. 


The NLRB had held that the employer 
had violated the Taft-Hartley Act by his 
refusal to reinstate the strikers, as the strike 
was not unlawful. The Board contended 
that the contract was in force at the time 
of the strike, but it was not a contract of 
fixed duration. The Eighth Circuit refused 
to enforce the Board’s ruling. 


In another Eighth Circuit case, Local No. 
3, United Packinghouse Workers, CIO v. 
NLRB, 25 Lapor Cases { 68,153, the court 
held that a union was required to give 60 
days’ notice of the termination of a con- 
tract and that it was prohibited from strik- 
ing until the expiration of the 60-day period, 
or until the expiration date of the contract, 
whichever occurred later. 


The termination notice in this case was 
given more than 60 days prior to the ex- 
piration of the contract. A strike called 
before that date but after the cooling-off 
period was unlawful, even though*the con- 
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tract authorized strikes. Had this strike 
been called for unfair labor practices it 
would have been declared legal and strikers 
would not lose their employee status. 

It will be noteworthy to learn what part, 
if any, the Mastro decision will play in the 
Supreme Court’s review of the Lion Oil 
case which will be heard in the near future. 


Labor Dispute Doesn't Alter 
Personal Tort Liability 


A “labor dispute” will have no effect on 
the tort liability between parties in an ac- 
tion for personal injuries. Tort law, not 
labor law, will control as in Eyerman v 
Hutchinson, 30 Lasor Cases § 69,955. 

The employees claimed that the president 
of the company for whom they worked 
willfully or negligently hit them while op- 
erating a truck and attempting to break 
through their picket lines. Witnesses told 
conflicting stories as to whether the pickets 
had actually formed a human chain and 
whether the truck was driven in such a way as 
to have hit the pickets. 

“None of the parties to the litigation can 
find solace or right for what was done in 
the fact that there was a labor dispute in 
existence at the time.” Workers had no 
legal right, the court held, to form a human 
chain to bar entry to the struck plant, if 
they did by reason of the labor dispute. The 
defendant, as well, had no legal right to 
break that human chain, if he did by reason 
of the existence of the same labor dispute. 

“The parties are responsible to each other 
for their acts as though they were not re- 
spectively president of the corporation and 
employees of it. Neither the rights of man- 
agement nor labor are involved.” 

So held a Pennsylvania trial court in a 
motion for a new trial made by the injured 
workers after a jury had found the officer 
not guilty of causing the injuries com- 
plained of while operating a truck and 
seeking to cross what appeared to be a 
human chain. 

Perhaps the Pennsylvania court’s holding 
is reminiscent of the language used by the 
Supreme Court, in the famous Fansteel 
coatroversy in 1938, in holding “sit down” 
strikes to be illegal activity: 

“To justify such conduct because of the 
existence of a labor dispute would 
be to put a premium on resort to force in- 
stead of legal remedies and to subvert the 
principles of law and order... .” 
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Unions and State Antitrust Laws 


By CHESTER A. MORGAN 


\V IRTUALLY ever since the passage of 
the federal Sherman Anti-Trust Act, 
much has been written concerning the ap- 
plicability of federal antitrust statutes to 
labor organizations. Very little appears to 
have been written, however, concerning the 
status of labor unions under the several 
state antitrust enactments. ‘This article will 
attempt to clarify insofar as possible the 
current status of trade unions under the 
states’ antitrust legislation. The findings 
herein are based upon correspondence with 
state justice and labor departments as well 
as upon analyses of state antitrust laws and 
court decisions relating thereto. 

With regard to the legislation in question, 
the states fall into four main categories, 
which will be treated in the following order: 
First, those states which have no antitrust 
legislation will be briefly considered. Second, 
states in which antitrust legislation 
been definitely ruled upon by the courts as 
applicable to labor unions will be reviewed. 
Third, reference will be made to the states 
wherein the laws dealing with monopoly 
held as being inapplicable to 
unions, per se. Finally, attention will be 
directed to the so-called “doubtful states” 
wherein the applicability of antitrust legis- 
lation to trade unions has not been clearly 
resolved to date. 


has 


have been 


It should be noted here that the nation’s 
territorial jurisdictions and the District of 
Columbia as well will not be included in 


this article due to the fact that these all 
come under federal antitrust legislation. 
Thus the general conclusions which have 
been reached regarding the applicability of 
the federal enactments to labor unions would 
tend to hold as well for similar groups 
within the territories. 


States Having No Antitrust Law 


The table at page 397 shows that 15 states 
have no antitrust legislation at present with 
six of these in the West, three in the South 
and six in the Northeast. Although five 
of these states—Georgia, Kentucky, Mary- 
land, Washington and Wyoming—have consti- 
tutional provisions pertaining to the illegality 
of monopoly, they do not have legislation 
relative thereto. Thus, in Section 198 of 
Kentucky’s Constitution is found the provi- 
sion that it is the duty of the legislature to 
enact such laws as may be considered neces- 
sary to prevent trusts, pools and combinations 
from fixing prices. While the Kentucky 
Legislature did pass, in 1953, a law banning 
the use of combinations in the sale of 
tobacco, the state does not possess a general 
antitrust statute. 

Georgia passed an antitrust law in 1896 
which was patterned after the Sherman 
Anti-Trust Act. Later, however, the Su- 
preme Court of the state declared the law to 
be unconstitutional... This decision was 
based upon that of the United States Su- 





1 Brown and Allen et al, v. Jacobs Pharmacy 
Company, 115 Ga. 429, 453, 41 S. E. 553. 
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preme Court in Connolly v. Union Sewer 
Pipe Company.? Later the Supreme Court 
overruled this decision in the case of Tilgner 
v. Texas Whether the Georgia Supreme 
Court would consider this action to have 
restored the former Georgia antitrust law 
is still in doubt but many would contend 
that such action would be unlikely. 

Georgia, therefore, is noted here as a 
state without an antitrust statute at present, 
although the state’s constitution provides 
as follows: 

“All contracts and agreements which may 
have the effect, or be intended to have the 
effect, to defeat or lessen competition, or 
to encourage monopoly, shall be illegal and 
oS 

No case has arisen in which the appli- 
cability of the above provision to labor 
unions has been an issue. 

Colorado also had an antitrust law at one 
time but it, too, was declared to be un- 
constitutional in 1927.* 

Finally, it should be noted in this sec- 
tion that while New Jersey does not have a 
general antitrust statute, it does have an 
enactment which prohibits the acquisition 
by a company of the stock of other com- 
panies. 


States Having Laws 
Applicable to Unions 


As the table indicates, there are only four 
states in this classification—one in the east- 
ern portion of the nation and three in the 


southern section. Contrary to the possible 
implications of the title of this category, in 
none of these states do antitrust laws ban 
labor unions, per se, as illegal combinations. 


Rather, the laws and/or court decisions 
have classed certain types of union activity 
as being illegal restraints of trade or com- 
petition. 

Thus in North Carolina, Section 95-79 of 
the “right to work” law of the state pro- 
vides that union security agreements are 
“against public policy and an illegal combina- 
tion or conspiracy in restraint of trade or 
commerce ” It is clear, therefore, 
that one particular type of union activity or 
device, the union security clause, is placed 
in the illegal, monopolistic 
activity. 


category of 


The antitrust law of Ohio is known as 
the Valentine Act and dates from 1898. 
While the law itself does not specifically 
mention labor organizations, lower court 
decisions at various times have held that 
unions are subject to the law under certain 
conditions. Of five cases involving labor 
unions and the Valentine Act, three were 
decided prior to 1920 while only two have 
occurred in more recent times. In one of the 
two later cases, a case tried in the Cuyahoga 
County Court of Common Pleas in 1947, 
the decision held that an agreement between 
a third party and a labor union to cease 
doing business with an employer against 
whom the union is on strike is a violation 
of the antitrust statute. Furthermore, it 
was held in this case that a secondary boy- 
cott to compel such an agreement is also 
unlawful. Thus, from this case it is ap- 
parent that certain union activities may be 
held in violation of the Ohio antitrust 
enactment. 

The laws of Texas are quite explicit 
relative to the status of labor unions under 
the antitrust legislation of the state. Thus, 
the Texas Code notes the following: 





2184 U. S. 540. 
3310 U. S. 141. 
4Cline v. Frink Dairy Company, 274 U. S. 


445 (1927). 
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5 Ridge Manufacturing Company v. United 
Electrical, Radio and Machine Workers, 12 
LABOR CASES { 63,846, 77 N. E. (2d) 248 (1947). 
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“Any one of the following will constitute 
a conspiracy in restraint of trade: 

“(1) Where any 
firms, corporations or associations or per- 
engaged in buying or any 
article of merchandise or commodity, enter 


two or more persons, 


sons selling 
into an agreement to refuse to buy from or 
sell to any other person, firm, corporation 
or association of any article of 
merchandise or commodity. 


“(2) Where any 
firms, corporations or associations of per- 
sons, shall agree to boycott or threaten to 
refuse to buy from or sell to any person, 
firm, corporation or association of persons 
for buying from cr selling to any other 
person, firm, corporation or association of 


persons 


two or more persons, 


persons. 


“(3) Where any 
firms, corporations or associations of per- 


two or more persons, 
sons shall agree to boycott, or enter into 
any agreement to refuse to transport, de- 
liver, receive, accept, erect, assemble, oper 
ate, use or work with any goods or products 
of any other person, firm, corporation or 


association of persons.” * 


The law later exempts primary boycotts 
from the above provisions but provides, on 
the other hand, that any attempt by an em- 
ployer or a union to force any person to join 
a union in order to secure a job shall con- 
stitute a conspiracy in restraint of trade. 

Several court decisions further illuminate 
the matter of the applicability of Texas 
antitrust law to trade unions. Thus, in 
1947 a court decision held that picketing 
to influence common carriers not to do busi- 
ness with a freight agency at which a strike 
was in progress was a violation of the anti- 
trust law and, as such, enjoinable.* A case 
in 1948 found a court ruling that a union 
contract clause forbidding an employer to 
instruct his workers to cross picket lines or 
to handle unfair goods was a violation of 
the state antitrust law and enjoinable.* An 
early case (1921) brought a decision by the 
court in question to the effect that picket- 
ing by a union for the purpose of destroying 
an employer’s business by inducing others 
not to patronize it was a violation of the 
law forbidding combinations in restraint of 
trade.” <A 1941 case resulted in the court 
holding that peaceful secondary picketing 





Applicability of State Antitrust Laws to Labor Unions in the United States 


States Having 
Laws Applicable 
in Part 


North Carolina 
Ohio 

Texas 

Virginia 


Total: 4 


States Having 
No Antitrust 
Law 


Alabama 
Arizona 
Colorado 
Delaware 
*Georgia 
Kentucky 
Maryland 
Nevada 

New Jersey 
Oregon 
Pennsylvania 
Rhode Island 
Vermont 
Washington 
Wyoming 

Total: 15 


*Some doubt as to whether the Georgia law 
United States Supreme Court in Tilgner v. Texas, : 


®*RCS 7428 and PC 1634 as amended by 
Ch. 30 and Ch. 310, L. 1947. 

™ Turner v. Zanes, 14 LABOR CASES { 64,310, 
206 S. W. (2d) 144 (Tex. Ct. of Civ. App., 1947). 

8 Dickson v. North East Texas Motor Freight 
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States Having 
Laws Inappli- 
cable to Unions 
Per Se 
California 
Idaho 
Illinois 
Iowa 
Louisiana 
Massachusetts 
Michigan 
Missouri 
Montana 
New Hampshire 
New Mexico 
New York 
Oklahoma 
Utah 
Wisconsin 
Total: 15 


“Doubtful” 
States 


Arkansas 
Connecticut 
Florida 
Indiana 
Kansas 
Maine 
Minnesota 
Mississippi 
Nebraska 
North Dakota 
South Carolina 
South Dakota 
‘Tennessee 
West Virginia 

Total: 14 


was restored by action of the 


310 U. S. 141. 


Lines, 15 LABOR CASES { 64,743, 210 S. W. (2d) 
660 (Tex. Ct. of Civ. App., 1948). 

* Cooks’, Waiters’ and Waitresses’ Local 
Union v. Papageorge, 230 S. W. 1087 (Tex. Ct. 


of Civ. App., 1921). 
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to force a retailer to refrain from selling the 
products of a manufacturer involved in a 
labor dispute with the picketing unions was 
enjoinable.” In 1948, however, a court ruled 
that the concerted refusal of sympathizers 
to cross a picket line to deliver goods to an 
employer is not a secondary boycott or con- 
spiracy in restraint of trade.” The court 
noted that peaceful picketing does not be- 
come illegal merely because third parties 
who come to the area are sympathetic to 
one disputant rather than to the other. 

Thus it may be seen that Texas antitrust 
and labor legislation definitely classes cer- 
tain types of union action as illegal restraints 
of trade. Notable among these are the 
secondary boycott, certain types of picket- 
ing and the attempt to insert a union secu- 
rity clause in a labor agreement. 

Prior to 1950 the Virginia antitrust statute 
exempted labor unions from coverage when 
it provided: 

“Such organizations [unions], 
members thereof, shall not be held or con- 
strued to be illegal combinations, trusts or 
under the provision of this 


and the 


monopolies 
chapter.” 

In 1950, however, the law was amended 
in such a way as to repeal the above provi- 
sion and, in its place, the following was 
inserted: 

“Nothing herein contained shall be held 
or construed to abridge the right to strike.” ” 

It would appear that the Virginia statute 
currently covers labor organizations except 
for the limitation relative to strike action 
which has just been noted. Furthermore, 
the “right to work” law of the state which 
was enacted in 1947 specifically provides 
that union security agreements are to be 
considered illegal combinations or conspira- 
cies in restraint of trade.” 

It may be noted in concluding this section 
that three of the states in this classification 
possess constitutional provisions, in addition 


to legislation, relative to monopolies: North * 


Carolina, Texas and Virginia. 


Laws Inapplicable 
to Unions Per Se 

The largest category of states is that in 
which the antitrust legislation has been held 
inapplicable to unions per se, but possibly 


applicable to unions if and when their activi- 
ties transcend certain bounds. Of the 15 
states in this category, five are found in the 
West, five in the Midwest, one in the South 
and four in the Northeast. Thus, with the 
exception of the South, the remaining sec- 
tions of the nation are about equally rep- 
resented. 

Many of- the laws found in the above 
states reflect directly or indirectly the in- 
fluence of the federal Clayton antitrust law 
of 1914. In this enactment, it will be re- 
called, labor was declared not to be a com- 
modity, labor organizations per se were 
declared not to be illegal combinations and 
certain restrictions were placed around the 
use of the court injunction in labor disputes 
Perhaps the California and Utah statutes 
most directly exhibit the influence of the 
Clayton Act. In the California Business 
and Professional Code, Section 16703, it is 
provided that “Labor, whether skilled or 
unskilled, is not a commodity within the 
meaning of the state antitrust laws.” 
have 
to be 


Some court decisions in California 
also held that a labor union ‘is not 
considered in restraint of trade illegally so 
long as it is pursuing its “proper objec- 
tives.” ** On the other hand, in certain other 
cases labor organizations have been held to 
be in illegal restraint of trade when the 
court felt that the objectives pursued by the 
union in question were not properly those 
of such an organization.” 

Section 34-2-2 of the Utah antitrust law 
provides: 

“Nothing contained in the antitrust law 
shall be construed to forbid the existence of 
labor organizations. . . . or to restrain 
members of a labor union from lawfully 
carrying out the legitimate objects of the 
union. Such organizations shall not be con- 
sidered illegal combinations or conspiracies 
trade under the antitrust 


in restraint of 
laws.” 

There have been no court decisions in 
Utah relative to unions and the state’s anti- 
trust law but it is apparent from the above 
provision that an exemption similar to that 
contained in the Clayton Act does exist for 
labor unions under the Utah enactment. 

The relationship of labor unions to the 
antitrust law of Idaho is concisely expressed 


(Continued on page 444) 





” Borden Company v. Local No. 133 of AFL 
Teumsters, 4 LABOR CASES { 60,446, 152 S. W. 
(2d) 828 (Tex. Ct. of Civ. App., 1941). 

" Ba Parte Henry, 15 LABOR CASES { 64,770, 
147 Tex. 315, 215 S. W. (2d) 588 (1948). 

12 Sec. 59-20 of the antitrust law. 
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% Sec. 40-69, labor relations act. 

™% Pie Bakers’ Association v. Bakery Drivers’ 
Local 276, 264 Pac. (2d) 615 (1954). 

% Kold Kist v. Amalgamated Meat Cutters, 18 
LABOR CASES { 65,976, 221 Pac. (2d) 724 (1950). 
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Role of the Lawyer in Arbitration, 
Mediation and Conciliation 


By GEORGE E. STRONG 


The author, general counsel of the Federal Mediation and Concili- 
ation Service, urges management and labor to take full advantage 
in their negotiations of the ‘‘expertise’’ of the labor law attorney. 
This article was presented as an address before the Tennessee Bar 
Association, which met at Nashville, Tennessee, on June 15, 1956. 


WELCOME this opportunity to discuss 

with you, my fellow lawyers, the role 
of the lawyer in two of the basic methods 
for promoting peaceful industrial relations— 
arbitration and mediation or conciliation. 
I use the terms “mediation” and “concilia- 
tion” interchangeably. This is a timely sub- 
ject for discussion, for it seems to me that 
we lawyers should make clear to the general 
public as well as to our clients that we can 
play, we have played and we will continue 
to play a constructive role in the industrial 
relations drama. I believe that you will 
agree with me that some years ago there 
may have been an element of truth in the 
assertion that lawyers generally were out 
of their element in this specialized field. 


It may be helpful to review some of the 


reasons for this allegation. Not too many 
years ago collective bargaining was a casual, 
informal, intermittent, shop-level proceed- 
ing as compared with today. The results 
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of many bargaining sessions were not re- 
duced to writing. Informal understandings 
were quite customary. Issues and contract 
language were relatively simple. Arbitra- 
tion, when it was used, was frequently 
emotional and often occurred over relatively 
unimportant or transient issues. Mediation 
and conciliation fire-fighting, strike- 
doctoring procedures. The obligation to 
recognize unions and to bargain with them 
was not generally accepted. Unfair labor 
practices were not much more than uncer- 
tain moral concepts. So-called legalistic 
interpretations and attitudes were to be 
avoided like the plague. Precedents and 
principles which would stabilize the rela- 
tionship between company and union and 
couple power with responsibility were al- 
most unknown. 


were 


Many lawyers unwisely avoided the labor 
field even as they once refrained from be- 
coming experts in taxation. Others applied 
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courtroom tactics and legal technicalities to 
labor contract administration, including arbi- 
tration, and to contract negotiations. Some 
attempted to enter this specialized practice 
without adequate study and experience in 
industrial and human relations know-how. 
They considered a labor agreement to be 
an ordinary contract rather than a privately 
negotiated law and ignored the fact that 
these private laws covered only the frame- 
work of the relationship between the par- 
ties. The lawyers attempted to detail a 
solution for every question of the future 
rather than set up a method of settlement. 
They assumed that good faith can be writ- 
ten into a contract. These lawyers of the 
past even made tactless statements which, 
when repeated in the plant, resulted in bad 
labor relations and adversely affected pro 
duction. A few even presumed to advise labor 
leaders or production supervisors concerning 
matters not within the expert knowledge of 
these lawyers. Under such conditions it is 
understandable that the role of the lawyer 
was restricted. 

These conditions do not prevail today. 
Quite the contrary! Collective bargaining 
must be conducted within a framework of 
Contracts must comply with state and 
Industrial relations now are 
Issues manifold, 
plans, 


law. 
federal laws. 
extremely complex. 
including matters such as 
welfare plans and supplemental unemploy- 
ment compensation. Such require 
not only legal advice but assistance 
from actuaries and other experts. Arbitra- 
tion has become an established quasi-judicial 
process with a growing body of precedents 
and principles. Mediation and conciliation 
have won acceptance as an integral and 
continuing phase of the whole collective 
bargaining process. Today the industrial 
relations lawyer is definitely in his element, 
and he has an opportunity to play a construc- 
tive role not only in the administration 
but in the negotiation of the union-employer 
contracts. 


are 
pension 


issues 


also 


Lawyers are trained in objectivity and in 
getting to the heart of a controversy and 
and in focusing attention on the real issue 
in dispute. Also, this intimate knowledge 
of the lawyer based on representation of 
many clients in the field of labor relations 
should enable him to be more effective in 
his appearance in court or in arbitration 
proceedings and in negotiations or before 
boards, commissions and legislatures. We 
are always impressed by the man who is an 
expert. But even the industrial relations 
expert can utilize the specialized assistance 
of a.mediator and be his helpful conferee. 


400 


President Eisenhower, in an address to 


the AFL convention in 1952, expressed a 
thought which labor and management leaders, 
preoccupied with their own problems, seem 
prone to forget: “Serious, dedicated media 


has found solutions to conflicting na 
wars.” 


tion 


tional interests; it has ended 


Prior to and during negotiations the law- 
yer may try out tentative ideas of his 
client and obtain the reaction of the media- 
tor as an impartial expert not only in labor 
relations but in the human problems of the 
industrial family. The lawyer should advise 
his clients concerning the powers and duties 
and emphatically delineate the limitations 
of the that there will be no 
unfair criticism based upon a misunder- 
standing of the function of the mediator. 
That function is comparable to a catalyst. 
A mediator of the Federal Mediation and 
Conciliation Service does not enlarge issues 
or improve or compel settlements, nor does 
The medi 


mediator so 


he have any enforcement power. 
ator’s first and primary function is to help 
make agreements and to avoid 
deadlocks by persuasion, judicious timing 
and sustained appeal to reason. Likewise, 
the lawyer’s function should be to endeavor 
to guide his clients so that the mediator 
will have the cooperation of company and 
union. The mere statement of the respec 
tive functions of the lawyer and the media- 
tor should indicate the affinity of interest 
between the two and the need for theit 
respective cooperation and teamwork. 


The Federal Mediation 
Service believes that the 
will play an increasingly important role not 
only in the development of labor law but in 
the wise and constructive solution of the 
problems which always accompany indus- 
trialization. As in other fields of his 
fessional service, the lawyer’s training and 
methodology can be very helpful in ascer- 
taining the facts objectively with a mini- 
mum of prejudice and emotional distortion. 
People are imperfect 
observers. It is assume that an 
inference Or opinion is a fact. Lawyers 
know how to determine the probability that 
something not established by human ex- 
perience is true or false. Once the facts, 
including the history of the industrial situa- 
tion and the problems of the industrial 
family, are established, the lawyer can assist 
in the building of a harmonious and pros- 
perous industrial institution, for industrial 
peace depends not alone upon mutual con- 
fidence, honesty, integrity and fairness; it 
also relies upon carefully formulated rules 
wisely and justly administered. Further- 
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possible 


Conciliation 
and 


and 
lawyer 


can 


pro- 


elusive. 
easy to 


Facts are 








The first U. S. labor unions appeared 
in the late 1700's and early 1800's, 
while America was still primarily a 
nation of agriculture and commerce. 
They emerged as employers shifted 
their position and outlook toward the 
growing industrialization of the coun- 
try. Formerly employers were chiefly 
interested in training apprentices 
and maintaining standards of work- 
manship. The emphasis now shifted 
to reducing costs and increasing 
profits. On their part, workers an- 
swered this by starting to organize 
unions for self-protection. Terms in 
common use today emerged in that 
early period. ‘Collective bargain- 
ing" in 1799, “‘strikes’’ in 1786, 
“‘closed-shop” in 1794. 

—The CWA News 





more, agreements result in written contracts 
which should not contain ambiguous or 
uncertain language. Words mean what usage 
decrees. The skilled lawyer is very careful 
in his use of these symbols of thought 
Much of what I| have 
is obvious to all lawyers, but at the risk of 
stating what is generally known, I remind 
you that grievance arbitration is a judicial 
The parties agree to refer a dis- 


said and will say 


process. 
pute to an impartial person or persons for 
final determination on the basis of evidence 
and arguments presented at a hearing. Griev- 
ance arbitration is peculiarly designed to 
meet the needs of the parties to industrial 
disputes for a flexible, speedy, private, and 
relatively inexpensive method of adjusting 
differences. A _ well-prepared, fairly and 
presented arbitration can pro- 
improved com- 


courteously 
mote better understanding, 
munication and industrial justice, coupled 
with increased plant efficiency. A lawsuit 
seldom has such a beneficial result, as there 
is no such objective in a court proceeding 
Furthermore, courtroom techniques, such 
as playing to the gallery, as you and I 
have done on occasion, and the delays of 
litigation are not helpful. 

The interpretation and application of an 
existing agreement, which the parties and 
not an arbitrator have legislated into exist- 
ence, is clearly judicial in nature with rules 
of evidence more nearly those of an admin- 
istrative tribunal or equity court than of a 
law court. Even these rules of evidence 
need to be relaxed because arbitration often 
serves as a forum in which a grievant can 
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frustrations 
pe sitions 
never 


relieve his 
those in 


have his say and 
and communicate with 
of power, most of whom he 
heard from or seen prior to the arbitration 


has 


Experienced labor arbitrators and sophisti 
cated companies and unions recognize that 


there exists a continuing relationship which 
can rarely be terminated and which should 
be improved in the best interests not only 


of the parties but of our nation. 


The arbitration the 
terms of a new contract, on the other hand, 


and settlement of 
is more in the nature of a legislative than of 
a judicial proceeding, as the impartial arbi 
trator is fixing and establishing rights and 
interests and not interpreting or applying 
them. The well as the 
create interests should be limited as 
as possible by the stipulation to arbitrate, 
as the parties usually know better than an 
outsider what policies, rights and obliga- 
tions are best for them. In the interests 
of all, there should be tripartite arbitration, 
represented on the board 


power to 
much 


issues as 


with each party 
of arbitration to advise, interpret and counsel 
the impartial arbitrator and help make his 
and as acceptable 
If you advise a 


decision realistic, just, 
as possible to both parties. 
client to substitute arbitration for economic 
coercion, care should be exercised not only 
in framing the stipulation but also in the 
The Federal Media- 


Service maintains a 


choice of arbitrators, 
tion and Conciliation 
roster of experienced and acceptable labor 
arbitrators from which panels may be ob- 
tained upon request. 

Now, it is from the above that 
normally the lawyer is nearly as necessary 
court proceedings Facts 
assembled, arranged 


obvious 


in arbitration as in 
and arguments ably 
and presented do influence arbitrators’ deci- 
sions. Careful preparation wins victories 
in arbitration as in court cases. The com- 
labor lawyer and 
earns fees com- 
would receive if 


experienced 
deserves and 
mensurate with what he 
he handled other important matters for a 


petent and 


counselor 


client. 
unions 


Strangely, companies and 
and 


which recognize the desirability of 
insist on the lawyer playing a leading role 
in an arbitration proceeding will negotiate 
a relationship vital to their success and may 
even attempt, sometimes crudely and often 
ambiguously, to draft a labor contract with- 
Those same 


some 


out legal advice or assistance. 
parties would be most reluctant to negotiate 
commercial contract 
Fur- 


an equally important 
without the assistance of a lawyer. 
thermore, the parties are usually too close 
to the situation with its frustrations, press- 
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ures and personalities to perceive even physi- 
cal facts in their true light. Color blindness 
as to facts is common in labor negotiations. 
Considerations of power, status and pres- 
tige may be paramount to the negotiators, 
who are usually company and union offi- 
cials, but not to the rank-and-file worker 
or to the stockholder or director of a com- 
pany. I repeat what I said earlier; a lawyer 
trained in analyzing facts and in weighing 
conflicting evidence and evaluating argu- 
ment can supply that objectivity and free- 
dom to think and perceive clearly which 
too often is lacking in industrial conflict. 

The reputation of a lawyer as a man of 
integrity, fairness and ability weighs heavily 
with the parties as it does with judges, 
arbitrators, juries and commissions. That 
reputation may tip the balance, particularly 
when one or both parties enjoy no such 
position of esteem. Such a lawyer does not 
needlessly antagonize labor leaders or workers 
or personnel directors, foremen and other 
management representatives. He _ seeks 
peace and better relations in the industrial 
family whose future security and survival 
depend upon a maximum of cooperation and 
a minimum of friction and strife. 

Now, it is true that a mediator can and 
does assist the parties to avoid personalities 
and frozen positions and to perceive facts 
and the other party’s needs, desires and mo- 
tivations, but mediators do not give legal 
advice. Only a few are lawyers, and they 
know better than to give free legal advice 
in any matter, and particularly in the evolv- 
ing and changing field of labor law. Media- 
tors cannot occupy the close relationship 
to a party which exists between attorney 
and client and, if they did, the other party 
would hesitate to trust the mediator. The 
mediator must be the friend of both parties, 
impartial and unbiased. He cannot and 


does not fulfill the role of the lawyer. And 
may I state parenthetically that the director 
of the service, Joe Finnegan, a lawyer with 
25 years experience representing manage- 
ment and also an arbitrator on occasion by 
selection of both companies and unions, 
tells me that he often found it more difficult 
to persuade a client to accept a proposed 
settlement than it was to negotiate that 
settlement. 

Collective bargaining with the aid of me- 
diation and arbitration in appropriate cases 
constitutes the substitution of reason and 
persuasion for force. Where can the parties 
find a better persuader than a lawyer? Who 
has more experience in advising clients and 
negotiating settlements ? 

Domestic, industrial and international con- 
flicts pose great threats to the future of our 
freedom-loving civilization. Lawyers, if they 
are to be true to the history, ideals and 
ethics of our great profession, cannot be 
mere bystanders. They must be the spokes- 
men of the contending parties, interested 
in the future of their clients, but also con- 
cerned with the future of our civilization. 
Lawyers perforce must play a constructive 
and prominent role in the analysis, resolu- 
tion and just solution of industrial conflicts 
as well as in reducing their frequency and 
severity. 

Management and union frustrations, aggres- 


sive relationships and decisions are made 
by people who do not live in a vacuum or 
behave like machines. They are reasoning, 
God-fearing and conscientious people. The 
role of the lawyer in industrial relations, in 


arbitration and in mediation is the same 
dual role he has always played—adviser, 
persuader, friend and critic of his client and 
at the same time an instrument of justice 
and freedom under law and accepted stand- 
ards of industrial morality. [The End] 





“Unlike material limitations, the short- 
age of qualified personnel cannot be met 
by greater expenditures and broader 
planning. An alert, creative, imaginative 
human being is the product of many 
years of training, discipline and guidance. 
It is to our educational institutions we 
turn for this, the greatest of our Nation’s 
riches. 

“Close to 325,000 bachelor’s degrees 
will be awarded this spring—this is nearly 
40,000 more than last year but still 
100,000 below the peak of 1950. Job op- 
portunities for those receiving bachelor 
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degrees are excellent. In even greater 
demand are the 57,000 men and women 
gaining their master’s degree. At the top 
of the wanted list are the elite group of 
8,300 who will receive their doctorates. .. . 

“The fact that many jobs are available 
is of little value unless you can find the 
right one in terms of your training, apti- 
tudes, and interest. Your counselor at 
school, your Employment Service office, 
and other sources of occupational in- 
formation are invaluable aids toward 
making a decision.”—James P. Mitchell. 
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Union-Management Relations: 
An Interpretation 


By HARRY SELIGSON 


The author has surveyed the climate in which union-management relations 


have grown. 


He believes that full maturity of these relations has been 


effected by collective bargaining, full employment, technological changes 


and legislative action. 


While organizational and jurisdictional problems 


still exist, unions have won recognition crowned by the AFL-CIO merger. 


NTERPRETING and predicting the 

trend of union-management relations has 
always been a fascinating exercise. Par- 
ticularly has this been true since 1950. The 
mid-twentieth century has served as the 
“break even” point for numerous articles 
ranging the gamut from careful and thorough 
analysis to speculative crystal-ball gazing. 

Some have utilized the twentieth anniver- 
sary of the National Labor Relations Act 
(1935-1955) to trace the evolutions and per- 
egrinations of the 20-year span of the NLRA 
by description and evaluation of adminis- 
trative and court decisions on specific areas 
of the law.’ Others, while recognizing the 


importance of the legal framework, have 
grounded their interpretations and predic- 
tions of future events on changing social, 


economic and political developments.’ 

In December, 1955, the American Federa- 
tion of Labor and the Congress of Indus- 
trial Organizations, separated since 1938, 
merged. Now titled AFL-CIO, it contains 
about 16 million members. Conjectures and 
predictions of the implications of this merger 
are filling journals, periodicals, newspapers, 
and even radio and television. Such atten- 
tion is not without foundation. The merger 
has raised many questions: Is it the signal 
for a revival of the bitter labor-management 





‘For example, in the Summer, 1955 issue of 
the Ohio State Law Journal: Morris D. For- 
kosch, ‘‘Jurisdiction and Its Impact on State 
Parties,’’ p. 301; Gerhard P. Van Arkel, ‘‘Bar- 
gaining Units and Contract Bars,’’ p. 360; 
Donald H. Wollett and James Rowen, “‘Em- 
ployer Speech, Interrogation and Espionage,” 
p. 380; Helen F. Humphrey, ‘‘The Employer's 
Duty to Bargain,’’ p. 403. 

For other typical excellent articles in this 
area see New York University’s Seventh Annual 
Conference on Labor (New York, Matthew 
Bender & Company, 1954), containing, among 
others: Gerhard P. Van Arkel, ‘‘A Labor View 
of Changing Board Policy,’’ p. 67; W. Willard 
Wirtz, ‘‘Board Policy and Labor-Management 
Relations: ‘Employer Persuasion’,”’ p. 79: 
Robert F. Koretz, ‘‘Evaluating Board Policy 
and Precedent—Some Areas of Policy Change 
under the ‘New NLRB’,”’ p. 143. 

2 Industrial Relations Association, Interpreting 
the Labor Movement (1952); Frank T. Carlton, 
‘“‘Trends in Labor-Management Relations,’’ 12 
American Journal of Economics and Sociology 
261 (April, 1953); ‘“‘Coming Developments in 
Labor Relations,’’ 76 Monthly Labor Review 609 
(June, 1953); William S. Hopkins, ‘‘Labor Rela- 
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tions Trends,’’ 4 Labor Law Journal 196 (March, 
1953); Henry Marius, ‘‘Observations on Labor 
Relations,’’ 3 Labor Law Journal 30 (January, 
1952); Sumner Slichter, ‘‘Industrial Relations 
in the United States,"" The Commercial and 
Financial Chronicle, March 18, 1954; ‘‘The Com- 
ing Revolution in Industrial Relations, 1955- 
1975,'’ Industrial Relations News, December, 
1955; George Meany, ‘‘What Labor Means by 
More,"’ 51 Fortune 92-93, 172, 174, 176 (March, 
1955); Robert N. McMurry, ‘‘War and Peace in 
Labor Relations,’’ 33 Harvard Business Review 
48 (November-December, 1955): Arthur Korn- 
hauser, Robert Dubin, Arthur M. Ross, editors, 
Industrial Conflict (New York, McGraw-Hill 
300k Company, 1954), especially pp. 501-533; 
Edwin Witte, ‘‘Role of the Unions in Con- 
temporary Society,’’ 4 Industrial and Labor 
Relations Review 1 (January, 1950); ‘‘Labor 
in the American Economy,"’ 274 The Annals 
(March, 1951); and articles by Paul Fischer, 
“Will American Labor Consider Codetermina- 
tion?’’ Neil W. Chamberlain, ‘‘Are Management 
Prerogatives Under Fire?"’ and Daniel Bell, 
‘“‘Has Management Been Mature?’’ all three in 
75 Monthly Labor Review 2 (July, 1952). 
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conflict of the 1930’s? Does it create a 
monolithic, noncontrollable, political-oriented 
organization? How will it affect the issues 
concerning which management and _ labor 
will be negotiating around the bargaining 
table? How should this merger be inter- 
preted in the light of the economic and 
social variables which are in existence and 
in the process of developing? What is the 
outlook, in general, for union-management 
relations for the next five to ten years? 

This article advances one possible inter- 
pretation on the nature of union-management 
relations in the mid-twentieth century and 
hazards a prediction as to the course they 
will take in the next decade. 


The Past as Prologue 


Our thinking on labor-management rela- 


tions has been dominated principally by 
historical events. In the main these have 
been conflict-impregnated situations. The 
labor theories or concepts of 
Tannenbaum,* Hoxie,® Simons,® the Webbs’ 
and Commons®* are all more or less rooted in 
a framework of conflict and strife which has 
characterized labor-management relations 


Perlman,’ 


since 1800 and particularly since 1875. The 
earlier doctrine of criminal conspiracy, the 
later one of illegal purpose, the use of 
the injunction since about 1880 in labor con- 
troversies, the violence which occurred on 
the picket lines, the reluctant acceptance of 
federal and state 
courts, the resort by employers until the 
middle 1930's to such as blacklist, 
goon squads, company unions, labor spies 
and other antiunion acts—all left a heritage 
of bitterness and antagonism between unions 
and employers.’ To this day, labor groups 
seeking “enlightment” on the history of 
unions expect a presentation which keeps 
alive—if for no other purposes than as a 
mystique—the struggle of labor for existence 
against the hated injunction, the tyrannical 
and dictatorial unilateral actions of em- 
ployers, the connivance of the courts to 
render innocuous legislation passed by sym- 
pathetic Congressional or state legislative 
bodies.” For unions, these serve as battle 
cries to whip the flagging zeal of a com- 
placent and lethargic membership. 
3y the mid-1930’s the unions had 
their legislative battle.” These were 
halcyon years of phenomenal growth.” For 


unions by most some 


devices 


won 
their 





3 Selig Perlman, A Theory of the Labor Move- 
ment (New York, MacMillan, 1928). 

* Frank Tannenbaum, A Philosophy of Labor 
(New York, Alfred A. Knopf, 1951). 

5 Robert F. Hoxie, Trade Unionism in the 
United States (New York, D. Appleton, 1922). 

* Henry C. Simons, “‘Some Reflections on Syn- 
dicalism,'’ Economic Policy for a Free Society 
(Chicago, University of Chicago Press, 1948), 
pp. 121-159. 

7Sidney and Beatrice Webb, /ndustrial De- 
mocracy (London, Longmans Green, 1902). 

*’ John R. Commons, ‘‘Labor Movement,’’ En- 
cyclopedia of the Social Sciences, Vol. 8, pp. 
682-696. 

* Vernon H. Jensen, ‘‘Notes on the Beginnings 
of Collective Bargaining.’’ 9 Industrial and 
Labor Relations Review 225 (January, 1956), 
although not negating the presence of conflict, 
indicates that not enough recognition is given 
to the many understandings arrived at between 
unions and managements without resort to 
hatred-producing a.tivities. This is undoubtedly 
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_Policy,”’ 


true; but it does not diminish the bitter effects 
of the activities, judicial and others, detailed 
above. 

” Adair v. U. S., 
ing unconstitutional 
sought to outlaw ‘‘yellow dog” 
plex Printing Press Company v. 
U. S. 443 (1921), taking the teeth out of the 
Clayton Amendment to the Sherman Anti- 
Trust Act, which was designed to place limita- 
tions on the use of the injunction. 

" Norris-La Guardia Act (1932): Sec. 7 of the 
National Industrial Recovery Act (1933): the 
National Labor Relations Act (1935). See How- 
ard Lichtenstein, ‘‘Public Opinion in Labor 
in New York University’s Seventh An- 
nual Conference on Labor (New York, Matthew 
Bender & Company, 1954), pp. 53-66. 

2 A 1932 membership of about 3 million has 
grown to a current (1956) membership of about 
17 million. 78 Monthly Labor Review 1231 (De- 
cember, 1955). 


(1908), declar- 
the Erdman Act which 
contracts; Du- 
Deering, 254 


208 U. S. 161 
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the first time employees were openly en- 
couraged to join unions of their choosing, 
without fear of discharge or other discrimi- 
Acceptance 

But after 
inevitable, 


nations from their employers. 
by employers came more slowly. 
bitter fighting to postpone the 
many began to bargain in good faith wiih 
unions. 


Reappraisal 


these historical events have 
have labor- 
There are some 
that continued 
between unions and management is 
table. Straws in the wind indicate, 
ever, that harmonious accommodation, rather 


To emphasize, 
left their impact and 
management relations 
from this 


ce lored 

who 
strife 
inevi- 
how- 


conclude 


than divisive antagonisms, may become the 
and managements. 
structures within 


norm between unions 
The economic and 
whose contexts these parties will deal with 
this prediction. The 
will spell out this 
events. 


social 


warrant 
balance of this paper 
interpretation of observable 


each other 


Changing Scene 

Developments of significance which have 
taken place in recent years furnish the basis 
for a fresh perspective. 

Full employment.—Traditionally, union- 
management relations operated in an economy 
in which there were relatively large sup- 
plies of labor, particularly during the periods 
of immigration, and which accepted the 
inevitability of extremes, either boom or 
bust. Thus, unionization, gaining job con- 
trols, bargaining power, 
determination of the level of and 
other economic benefits were hammered 
out in an environment which left the 
unions feeling insecure, from both the atti- 
tudes of employers towards them and the 


equalization of 
wages 


uncertain and unstable economic conditions. 
In turn, employers, accustomed to plenty 
of labor, indoctrinated with the idea of an 
economy of scarcity, and averse to re- 
straints on their unilateral decision-making 


%B. M. Selekman, Labor Management 
Cooperation the Answer to the ‘Class Conflict’ ?"’ 
part of a panel discussion presented before the 
May, 1952 meeting of the Industrial Relations 
Research Association. Selekman’s comments are 
summarized in 75 Monthly Labor Review 1 
(July, 1952). 

Consider along with this the serious doubt 
which recent investigations have placed on the 
commonly held idea that employment status 
and membership in a union created a duality 
of conflict in the individual employee-union 
member's loyalties. Theodore V. Purcell, The 
Worker Speaks (Cambridge, Harvard University 
Press, 1952): Lois R. Dean, ‘“‘Union Activity 
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power, sought to stamp out the union with 
every device at their command. con 
ditions were ideal for the breeding of hostil- 
ity, resentment and belligerence 

Neither 
longer in 
increased 


These 


conditions nor ideas are 
vogue. A rising population 
demands for all kinds of 
calls for thousands of 
newly trained and skilled workmen. An 
aging population, seeking services 
and benefits, places a premium on the re- 
duced working-age The economy 
of scarcity has given way to an economy 
of abundance, of full employment. These 
developments in the with which we 
are concerned—labor-management relations 


these 
any 

with 
services 


goods and 


social 


groups. 


area 
—have wrought revolutionary changes. 


Labor, of course, and now government, 
whatever the political party in 
committed to the principle of a full-employ 
ment economy—utilization of all available 
resources, especially manpower. But more 
important is the fact that management has 
accepted the principle. This from a 
two-pronged motivation: a newly developed 
notion of service to the community and, 
less altruistic, the fact that full employment 
management if it 
tremen- 


power, are 


stems 


is critically 
is to utilize most economically its 


necessary to 


dous plant capacity and capital investment 
Differences may arise on the timing, extent, 
nature and degree of the measures neces 
to maintain a stable, fully employed 


But these are not insurmountable. 


sary 
economy. 

This change in thinking pro- 
found difference in the traditional relation- 
and managements 
meet 


creates a 


ship between unions 
Rather than bitter antagonists, they 
more in the nature of friendly competitors 
and even as cooperators.” A gross national 
product of $400 billion in 1955 (estimated) 
and $425 billion (in 1951 dollars) by 1960 ™ 
should provide “fair shares” for all 
cerned. The need to maintain full employ- 
ment and uninterrupted production both for 
domestic and for our international 
position has provided the com- 


con- 


reasons 
cement of 


mon goals and objectives between manage- 


7 Industrial and Labor 
Relations Review 526 (July 1954): “Dual 
Loyalty in Modern Society,."' 76 Monthly Labor 
Review 1273 (December, 1953); also, the March, 
1954 issue of Personnel Psychology. For a view 
which holds that there are deep-rooted and 
irreconcilable conflicts between management 
and labor, requiring employers to vie for their 
employees’ allegiance in order to maintain a 
balance of power, see Robert N. McMurry, work 
cited at footnote 2. 

™ Gerhard Colm, 


and Dual Loyalty,” 


The American Economy in 
1960 (National Planning Association, Planning 
Pamphlets No. 81, December, 1952), p. 22. This 
is now considered a conservative estimate 
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ment and labor. Viewed pragmatically, 
disruptive conflict becomes obsolete. This 
does not mean that the lion will lie down 
with the lamb. Personalities and events 
will accentuate issues which may result 
in temporary discord. But the broad sweep 
of the picture leads one to conclude that 
the sharpest thorns have been either re- 
moved or dulled. 


Political action.“—Businessmen’s associa- 
tions have always been active in politics. 
Contrary to popular belief, so have unions. 
But all signs point to a tremendously in- 
creased resort by both unions (as a result 
of the merger) and business to political 
action. Collective bargaining becomes a 
mosaic of legislation, administrative agency 
rulings, court decisions, plus the normal 
bargaining around the table. Is this to be 
bemoaned or is it to be encouraged? 


On balance, the trend is salutary. Politi- 
cal action brings the differences between 
the parties out into the open. It “general- 
izes” them by removing them from the 
localized arena of conflict between union X 
and employer Y. It places the conflict 
within the sanctioned and accepted frame- 
work of our democracy, rather than leaving 
it in the uncertain realm of private con- 
troversy.” It imposes responsibility upon 
the unions, difficult to achieve in the more 
localized, private conflict. For these rea- 


sons, political action need not result in the 
fears, imaginary or real, aroused in some 
quarters.” 

Economic and social thinking.—Another 
factor which will affect the trend of union- 
management relations is the climate of 
“liberal conservatism” which seems to exist 
at present. We are digesting the social and 
economic revolution brought about by the 
New Deal. The basic program of the 1930's 
was not repudiated in 1952. It merely sig- 
naled a breathing spell, a slowing down in 
the rate of change. 

In part, too, this conservatism is brought 
about by an improved standard of living for 
many segments of the population which 
have not enjoyed it previously. This has 
extended to the working class. With a 
$4,000 annual earnings average, and pros- 
pects of increasing it, the worker has taken 
on the thinking of the middle class. The 
improved purchasing power of the dollar, 
accompanied by a corresponding rise in the 
standard of living plus a rising individual 
debt load, makes it difficult for union leaders, 
even if they were inclined to do so, to stim- 
ulate their membership to militant strike 
action. Consider the complex of “vested 
interests” an employee has in the modern 
day enterprise: seniority, automatic length- 
of-service increases, vacations, retirement 
plans, severance pay, supplementary unem- 





% David J. Saposs, ‘‘Voluntarism in the Ameri- 
can Labor Movement,’’ 77 Monthly Labor Re- 
view 967 (September, 1954). 

% For a somewhat different view see Clark 
Kerr, ‘Industrial Relations and the Liberal 
Pluralist,’’ University of California, Reprint 
No. 80, 1955. 

Tn an article in The New York Times Maga- 
zine of December 4, 1955, Sumner H. Slichter 
makes some interesting observations which seem 
to bear out not only the point discussed above 
but also the thesis of this paper. His main 
point is that the American economy can stand, 
without perceptible effect on its volume of pro- 
duction and employment, a considerable degree 
of political uncertainty. He implies that it will 
not make much difference which party is in 
power and how much political action takes 
place. The four principal developments tend- 
ing to make business rather independent of 
changes in the political outlook are (1) the 
growth of built-in stabilizers; (2) the improve- 
ment in the art of business management; (3) 
the rapid growth of the industry of discovery; 
and (4) the great improvement in the position 
of consumers. ‘‘The essence of the matter is that 
a more or less accidental combination of circum- 
stances—the adoption of policies designed to 
promote full employment, the nature of modern 
technology, the spread of education, the rise 
of trade unions, the spread of social legislation, 
the growing number of wives working in indus- 
try, the availability of cheap consumer credit 
and cheap real estate credit, the institution of 
progressive taxation and other changes—are all 
combining to build up a large middle class that 
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is becoming the dominant class in the commu- 
nity."" The parties will accordingly cater to 
the middle classes and play down appeals to 
the extreme right or extreme left. This means 
that the programs of both parties will have to 
be pretty much alike. This means also that 
middle-of-the-road candidates whose differences 
on economic issues, though significant, will not 
be of first importance to American industry. 
Taken from a digest of this article in The Man- 
agement Review, January, 1956, pp. 2-4. 

The following political ‘‘platform’’ adopted 
by the AFL-CIO at its merger convention would 
certainly, in most of its provisions, meet with 
little opposition from today's ‘‘middle-of-the- 
roaders’’: (1) broad changes in the Taft-Hartley 
law, including elimination of administrative 
changes in the law considered antiunion; (2) tax 
law revisions to strengthen consumer buying 
power; (3) an enlightened atomic energy pro- 
gram; (4) federal encouragement of electric 
power development with both public and private 
ownership: (5) opposition to the proposed Con- 
gressional bill to end Federal Power Commis- 
sion control over natural gas distribution; (6) 
an effective, enforceable federal fair employ- 
ment practices law and enactment of similar 
legislation by states and municipalities; (7) im- 
provements in the social security law: (8) en- 
actment of a law to build 2 million more housing 
units a year: (9) extension of the minimum 
wage law with the wage floor being raised to 
$1.25 an hour; (10) strengthening current fed- 
eral farm programs to help halt the steady 
drop in farmers’ income. 
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ployment compensation and other fringe 
benefits. It is, of course, difficult to esti- 
mate or predict the direction towards which 
a particular controversy may sway a mem- 
bership: to speculation or to conservatism. 
Sut it seems reasonable to assume, given 
the housewives 
of union their 
security and a steady weekly 
buy and pay for the necessities of life, that 
union members may not be so ready to hit 
the bricks today as they were in thg 1930's 
and the postwar 1945-1955 period when they 
had not as yet won the gains they enjoy 
today.” 


Twenty years of the NLRA.—We have 
had 20 years’ experience with the National 
Labor Relations Act, 20 years of adminis- 
trative and court interpretations which have 
spelled out the privileges, rights and obli- 
gations of both unions and employers. 
There is now a legal code in the field of 
laber relations: orderly proceedings for 
determining a collective bargaining rep- 
resentative; a forum for unfair labor prac- 
tice hearings not available prior to 1935. 
This development is in itself a leavening 
influence. 


the conservative nature of 


members and desire for 


income to 


Psychological considerations.— Finally, in 
this résumé of the factors which have so 
profoundly affected the changing scene, we 
must consider the psychology of the situa- 
tion. Time was when a union official could 
expect social ostracism to be his and his 
family’s lot for his devotion to his union. 
This has not completely disappeared, but 
unquestionably work in unions is slowly 
acquiring status and respectability. Union 
leaders are gaining acceptance and recog- 
nition. In the absence of the recognition 
that comes from participating in a useful, 
socially accepted activity, frustration, belli- 
defensiveness are likely to 


gerence and 


follow. 

Union leaders are being drawn increas- 
ingly into traditional community activities: 
Community Chest, zoning boards, boards 


of trustees of universities, housing develop- 
ment boards, etc. This has had several 
beneficial effects. It has invigorated these 
activities by injecting them with unused 
abilities and competences. It has brought 
union representatives into the heart and 
center of communal interests. Contact with 
the other elements of the community has 
provided a forum for exchange of ideas and 
perhaps understanding in relatively non- 
controversial areas. 

The stand taken by unions against Com- 
munism has increased their respectability. 
It has lessened the suspicion, erroneously 
held by many, that unions are led by wild- 
eyed radicals. At the same time this anti- 
Communist activity has psychologically 
tempered the outlook of unions on economic 
and social panaceas, directing their energies 
to practical and realizable goals more in 
harmony with our social and economic 
structure.” 


In sum, the changing scene should re- 
orient our thinking on the potential for 
realizing reasonably peaceful labor-manage- 
ment relations. The acceptance of the need 
for full employment, the airing of the more 
disturbing issues in the open arena of politi- 
cal action, the climate of “liberal conserva- 
tism” in which we find ourselves and which 
has encompassed the working class as well 
as others, the stabilizing influence brought 
to bear by the 20 years of codification of 
labor law under the National Labor Rela- 
tions Act (in spite of objections to it and 
unwillingness to accept some of its fea- 
tures), the mellowing of union leadership— 
a resultant of their work acquiring accept- 
ance and status—all provide a new frame- 
work in which the traditional issues will be 
resolved. 


Issues Which Divide 


These are the principal issues between 
management and labor: 
(1) Organizing of employees considered 


by unions as a step towards industrial 





% The BLS work-stoppage statistics for 1955 
may be of interest in this connection. Twenty- 
eight million man-days were lost through 4,200 
work stoppages. This was 20 per cent more 
than in 1954, but 20 per cent less than the post- 
war peak of 5,117 stoppages in 1952. The 1955 
stoppages involved 2.75 million workers, com- 
pared with 1,530,000 in 1954. The number of 
large stoppages (involving 10,000 or more work- 
ers) rose to 26 as against 18 in 1954. However, 
it should be noted that important contracts in 
the auto and steel industries were being nego- 
tiated. The brief stoppages in these industries 
at contract time accounted for a substantial 
part of the increase in 1955. Nineteen of the 
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26 largest strikes were over wages and related 
issues. Many of these strikes have settled these 
issue for several years at least, since the con- 
tracts contain automatic increase clauses. (Re- 
ported in /ndustrial Relations News, January 
21, 1956.) 

” The psychological impact of social ostracism 
from communal activities of union leaders is 
excellently described in these two articles: 
A. A. Imberman, “‘Labor Leaders and Society,”’ 
28 Harvard Business Review 52 (January, 1950); 
Orme W. Phelps, ‘‘Community Recognition of 
Union Leaders,’’ 7 Industrial and Labor Rela- 
tions Review 419 (April, 1954). 
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democracy, by owners and managements 
as a threat to the efficient functioning of 
the business. 

(2) The scope of bargaining which in- 
cludes the emotion-tinged area of manage- 
rial prerogatives. 

(3) The union shop viewed by unions as 
security for them, by management as coer- 
cive and un-American. 

(4) Economic issues such as wages and 
fringe benefits, stable employment, shorter 
work week. 

(5) Jurisdictional conflicts. 


(6) Differences over industrial eng'neer- 
ing practices, introduction of technology, 
work-restriction practices. 
collective bar- 


(7) The atmosphere of 


gaining.” 
How will these issues be resolved in the 
kind of atmosphere we have described? 


Organization.— Under the National Labor 
Relations Act and many state laws the right 
of employees to organize for the purpose 
of bargaining collectively with their em- 
ployers is recognized. Organizing employees 
should no longer be a major irritant. With 
the possible exception of those in the South, 
employers have accepted this. The great 
mass production industries have been or- 
ganized for a number of years. For these 
influential industries that issue has been 
settled.” 

The principal centers remaining unorgan- 
ized will have to be approached somewhat 
differently than were the workers of the 
2» Robert N. McMurry, work cited at footnote 
2, at pp. 48-60, lists these as the issues causing 
conflict: (1) inherent opposition between work- 
ers’ demands for security and management's 
freedom to manage the business; (2) disputes 
over the manner of dividing profits: (3) in- 
ternal union problems that require the union 
constantly to justify itself to its members; 
(4) everyday frictions, particularly those stem- 
ming from management's tendency to apply 
machine logic to human and community rela- 
tions: (5) personality conflicts between union 
and management leaders. 

21 Professor Slichter sums this up: 
trade unions have won the battle to 
firmly established in American industry and 
they have won it decisively. It is true that 
there are still many unorganized plants and 
that many employers will continue to fight the 
spread of unions and with some success. The 
position of unions, however, is secure. Although 
less than 40% of the persons eligible for union 
membership belong to unions, labor organiza- 
tions are well established in the parts of in- 
dustry that interest them most. Virtually all 
of the employees in railroad transportation, 
about four-fifths or more of the workers in 
construction, four-fifths of the workers in min- 
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“The 
become 


Not only are there large numbers 
of women involved, many of whom 
only a temporary affiliation the 
market, but other groups are traditionally 
management-oriented.” Although these fac 
tors will not deter the energetic organization 


1930's. 
have 


in labor 


campaign now being planned by the AFL 
CIO, it that the tempo may 
be at a slower pace than the hectic 1930's, 


does indicate 
resulting in less bitterness and overt conflict. 

Furthermore, the procedures for deter- 
mining the desire of emplovees for repre- 
sentation provided by the National Labor 
Relations Act and National Labor Relations 
Board have minimized the contest of strength 
between the parties which the organizing 
campaign used to be. Today it is more in 
the nature of a political campaign: meet- 
ings, posters, speeches, propaganda and all 
the other paraphernalia of a democratically 
conducted election.” 

Finally, while nonunionized companies 
may not view with any considerable degree 
of equanimity the entry of a union into their 
organization, unionization of employees is 
no longer a novel thing. Other employers 
are dealing with unions. Their experiences 
have established a pattern of conduct under 
which employers have thrived economically 
in spite of the presence of a union. Although 
the situation remains competitive, it does 
not seem to be one which will generate the 
kind of antagonism and hostility which led 
to overt industrial conflict in past years 
on this issue of organizing.” 


Scope of bargaining.—Over the years the 
National Labor Relations Board has spelled 


ing, about two-thirds of the workers in manu- 
facturing are union members. The principal 
groups of workers among whom there is only 
little organization are 10.5 million workers in 
retailing and wholesaling, 6 million workers 
in publie service,.-and 2.0 million hired workers 
in agriculture.’ (‘Industrial Relations in the 
United States,’’ Financial Chronicle, March 18, 
1954. ) 

#2 In a speech delivered January 20, 1956, and 
reported in The Guild Reporter, January 27, 
1956, p. 3, Guy Nunn, labor economist and 
newscaster, deplored ‘‘the ethical conservatism 
or moral neutrality’’ of the United States pro- 
fessional class. 

* Van Arkel, work cited footnote 1, at 
p. 70, takes a different view. On the basis of 
recent NLRB decisions permitting interrogation 
of the employee by the employer and statements 
by the employer falling just short of a threat 
or promise, he concludes that the elections are 
campaigns for the loyalties of employees, rather 
than the traditional concept as a means of 
choosing employee representatives. 

* Lloyd Fisher, “‘The Price of Union Re- 
sponsibility,"’ University of California, Reprint 
No. 10, 1948, says at p. 8: ‘‘The quest of labor 
is for sovereignty in matters affecting the em- 


July, 1956 @ Labor Law Jcurnal 


at 





“wages, 
ol 
areas 


limitations of 
hours, and other terms and conditions 
employment.” Many _ bargainable 
have been delineated on a case-by-case basis.” 
Further inroads on managerial prerogatives 
will be met with increasing resistance.” 
More extensive penetration by the unions 
will breach the fortress and “heartland” of 
functions: determination of 
plants, capitalization, 
indication 
desire 


out the scope and 


” 


management 
product, location 
decentralization. There 
that any responsible union 
to enter They prefer to con 
centrate on economic benefits. 


ot 
is no 
leaders 


these areas.” 


Union shop.—To the union, a union shop 
is aS important to its preservation and se- 
managerial prerogatives to 
This form of union security 
loomed large the list of 
demands presented by unions to manage- 
ments, and one for which the unions were 
willing to battle long and fiercely. In this 
have been fairly successful. The evi- 
dence indicates that the large production 
industries have given in on this point.” 
The Bureau of Labor Statistics reports in 
a survey of agreements in 26 indus- 
tries covering 581,000 workers that 61 
per cent of these contracts had union shop 
clauses, 13 per cent had maintenance-of- 
membership clauses, and 26 per cent had 
bargaining recognition clauses. This 
showed a decided increase in the use of 
union shop and maintenance-of-membership 


curity are 


management. 


as 


always on 


hes 


they 


2,551 
5 


sole 
ot 


clauses over a survey made a year earlier.” 


On the basis of the 18 states which have 
banned the union shop and the continuing 


(Footnote 24 continued) 

ployment relationship. An inherent aspect of 
this is security in its institutional setting.’’ The 
merger has considerably increased the power of 
labor unions, which on many occasions was 
threatened by the employer playing off one 
union against the other. Psychologically the 
unions will feel more secure. Managements 
will, as good pragmatists, accept the power 
role of labor and seek accommodation of in- 
terests within this framework. 

* Sec. 8(d), National Labor Relations Act. 

* Pensions: Inland Steel Company v. NLRB, 
336 U. S. 960 (1949); health plans: W. W. Cross 
and Company, 16 LABOR CASES { 65,157, 174 F. 
(2d) 875 (1949); group insurance plans: General 
Motors Corporation, 81 NLRB 779 (1949): merit 
increases: NLRB v. J. H. Allison and Company, 
335 U. S. 814 (1948); company-owned houses 
leased to employees: NLRB v. Hart Cotton 
Milis, 20 LABOR CASES { 66,473, 190 F. (2d) 964 
(CA-4, 1951); proposed employees’ stock pur- 
chase plan: Richfield Oil Corporation, 110 
NLRB 356 (1954), enf’d, 29 LABOR CASES { 69,690 
(CA of D. C., 1956), cert. den., 350 U. S. 
(1956). : 

27 On prerogatives, see ‘‘Management Preroga- 
tives and Collective Bargaining,’’ 1 Labor Law 
Journal 3 (October, 1949). 
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propaganda battle waged against the union 
shop by the National Association of Manu- 
facturers and the United States Chamber 
of Commerce, some might question the con- 
clusion that this is no longer a sharp divisive 
The tenor of our industrial relations 
will be determined largely 


issue. 
in this country 
by what happens in the highly industrialized 
North, East, Middle West and Far West. 
Most of the 18 states are in the South.” 
For them, too, this is a rear guard action 
and one which has not stopped the growth 
—albeit unionism in the South. 
The issue will be resolved when the opposi- 
tion to organization collapses in the South. 
The steady flow of industry to the South 
from the East and North is, paradoxically, 
the surest indication of the eventual organi- 
zation of the South. 


slow—of 


Economic issues.—Wage increases, pen- 
sions, health and group insurance and other 
fringe benefits are the dramatic issues which 
on the surface, at least, seem irreconcilable. 
Here and unions are seemingly 
locked death struggle: management, 
for economic survival; unions, for a 
stantly rising standard of living for their 
members. 


management 
in a 
con- 


this 
which 


to 
in 


However, there is more than 
meets the The context this 
“struggle” for the division of the pie will 
take place is changing subtly. The large 
corporations (and it is these which deter- 
the pattern of warfare or peace on 
economic issues with the unions) have be- 
come “vested with a public interest.” More 
and more we speak of their service func- 


eye. 


mine 


* See Meany’s view on this, footnote 2. It 
has also been suggested that the political arena 
may well be the ground for fighting out this 
problem. See Seligson, ‘‘The NLRB: A Pro- 
posal,’ 6 Labor Law Journal 103 (February, 
1955). 

* The last great strike involving the union 
shop as one of its important issues was the 
paralyzing steel strike of 1952. See Harold N. 
Enarson, ‘‘The Politics of an Emergency Dis- 
pute,’’ Emergency Disputes and National Policy 
(New York, Harper and Brothers, 1955) (Irving 
Bernstein, Harold L. Enarson, R. W. Fleming, 
editors), pp. 46-74. 

* ‘Union Status Under Collective Agreements, 
1950-1951,'' 73 Monthly Labor Review 552 (No- 
vember, 1951). This has unquestionably in- 
creased since 1951. The 1949-1950 survey showed 
50 per cent of the contracts containing union 
shop clauses, 21 per cent containing mainte- 
nance-of-membership clauses and 29 per cent 
having sole bargaining clauses. 

" Arizona, Arkansas, Alabama, Florida, 
Georgia, Iowa, Louisiana, Mississippi, Nebraska, 
Nevada, North Carolina, South Carolina, North 
Dakota, South Dakota, Tennessee, Texas, Utah, 
Virginia. 





tions, rather than of the profit motive. This 
requires the company not only to produce 
a good product, but also to serve as dis- 
tributing agent of an adequate purchasing 
power to our population. Thus, these “pri- 
vate governments” begin to assume respon- 
sibilities for public welfare, normally a 
function of the state. This does not mean 
that competition is being eliminated, nor 
that the state will socialize industry. The 
profound revolution of the 1930's lay in the 
“publicizing” of the large private corpora- 
tions without subjecting them to the direct 
control of the state. In a sense it resulted 
in the “nationalizing” of essential and im- 
portant segments of industry without going 
through the form of nationalization. These 
“private governments” wiil hesitate before 
they shut down their plants to fight a 
battle with unions on economic issues, for 
they have many responsibilities to many 
“clients.” The least they are expected to do 
is not to rock this very sensitive integrated 
economy.” The price which big business 
is paying for its phenomenal growth is this 
newly developed “social consciousness.” In 
turn, the corporation is subsidized, in part, 
by passing on increases to the consumer, a 
permissible and acceptable device in a mildly 
rising inflationary economy. 


The unions, too, have their restraints. 
They have been able to gain fairly sizable 
hourly increases and fringe benefits” be- 
cause labor productivity, computed on a 
national basis, has been on the increase. 


The unions have relied largely on these 
criteria or “rationalizations” for their eco- 
nomic demands: increased purchasing power, 
ability to pay, and sharing in increasing 
productivity. The latter has been tied in 
with some of the wage contracts ever since 
it was first introduced in the GM-UAW 
contract in 1948." 





As adherents of the capitalist system, 
the free trade unionists of America 
believe that the rewards of greater 
production should be distributed as 
widely as possible in the form of 
higher profits for the employer, 
higher wages for the workers and 
reduced prices for the consumer. 

—George Meany 





However, continuing increases will de- 
pend on a full-employment economy. While 
unions have been able to secure increases 
from employers, they have unwittingly placed 
themselves in a position, vis-a-vis the public, 
of sharing responsibility for the continuance 
of such an economy. Appeals to public 
works, reduction in taxation, easier mone- 
tary policies, easing of credit restrictions— 
all the well-known policies to combat a 
recession—will not satisfy a public which 
has accepted the idea that there are limits 
to unions’ demands. 

Equally as important as a brake upon 
impulsive activity are the very sizable funds 
unions now have at their disposal. While 
data on this is meager, the amounts in- 
volved are not insignificant.” The stability 
and growth of these funds represented by 
amounts in union treasuries, pension and 
health trusts, stocks and bonds, and invest- 
ments in businesses depend upon a healthy 
economy. Union leaders are trustees or 
directors of monies belonging to their mem- 
bership. This is bound to act as a conserva- 
tive drag and to mute tendencies toward 
precipitate action. 

Collective bargaining on 
mands may become more of a competition 
for fair shares among “bureaucrats,” rep- 
resentatives of ownership and unions, each 


economic de- 





% There was some outcry in December, 1955, 
for a public investigation of the bitter and 
prolonged strike engaged in by the IEW against 
Westinghouse Electric Company. 

On the growing sense of social responsibility 
of business see 280 The Annals 82-89 (March, 
1952). Also, Lyndall F. Urwick, ‘“‘The Purpose 
of a Business,’’ Dun’s Review and Modern 
Industry, November, 1955. The central concept 
of business is to provide service, says the 
author. The basic purpose of each business 
enterprise should be restated so as to emphasize 
this fundamental principle of social usefulness 
(without deprecating honest profit motives). 

% Out of 4,322 wage settlements consummated 
in 1955, 38 per cent called for an increase of 
one to six cents, 43 per cent from seven to 
12 cents, 28 per cent from ten to 18 cents, 
and 3 per cent from 19 cents and over. Re- 
ported in 37 Labor Relations Reports 199, 
Bureau of National Affairs, January 9, 1956. 
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* Computed recently by the BLS as 3 per 
cent annually from 1947-1953, as against a his- 
torical average of 2-2% per cent annual average 


from 1900. Industrial Relations News, Decem- 
ber 10, 1955. 

% Joseph M. Gambatesi estimates total pen- 
sion and welfare fund reserves to be about 22 
billion. These, he claims, are growing at the 
rate of about 2% billion a year, while em- 
ployers are putting about 5 billion a year into 
them. (Nation’s Business (July, 1955), p. 46.) 
See also, Alexander S. Lipsett, ‘‘Labor’s Part- 
nership in Industrial Enterprise’’ (1950), and 
Nathan Belfer, ‘‘Financial Resources of Trade 
Unions,"’ 57 Journal of Political Economy 157 
(April, 1949). The National Industrial Confer- 
ence Board reports that the 194 unions covered 
in its recent survey take in about $500 million 
a year in dues. ‘‘Handbook of Union Govern- 
ment Structure and Procedures,"’ Studies in 
Personnel Policy, No. 150 (1955). 
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seeking to do the most efficient job possible 
for their respective constituencies.” Aided 
by industrial research, automation, increased 
manpower skills, government contracts of 
indefinite duration (in 1955 being 20 per 
cent of the gross national product) and the 
population with insatiable de- 
mands for improved standard of living, 
there seems little reason for unions and 
managements not being able to compromise 
their differences on the economic clauses 
of the contract. 

Stable employment.—The issue of stable 
employment, in the form of either a guar- 
anteed annual wage or supplemental com- 
pensation, can be taken in stride. It has 
already been accepted in principle.” Agree- 
ing to provide compensation to employees 
during periods of unemployment does not 
become the threat to employer solvency 
that it has been charged to be in a society 
committed to the principle of full employment. 

Jurisdictional conflicts.—The disturbances 
caused by union jurisdictional conflicts have 
already been pretty much brought under 
control by legislation, by the Taft-Hartley 
Act, by internal policing arrangements es- 
tablished by unions and by the recent 
merger between the AFL and CIO. The 
trend is in the direction of merger between 
some of the CIO and AFL unions with 
overlapping or conflicting jurisdictions. Ad- 
mittedly, it may be some time before adjust- 
ments are made between such personalities 
as the so-called AFL “Old Guard” and 
CIO “Young Turks”; but, on balance, the 
problems seem of such a nature as would 


increasing 


permit ot settlement without creating a 
crises in union-management relations. 


Introduction of technology, industrial en- 
gineering methods, union work-restriction 
practices.—All of these have in their time 
been the causes of industrial conflict. They 
will continue to be so as automation spreads 
But, increasingly, contracts are providing 
measures to cushion the severity of un- 
employment caused by technological inno- 
vation in the form of planned rate of 
introduction, retraining, transfers of em- 
ployees, and severance pay. Unions’ ob- 
jections to technology have diminished. 
They not only accept its inevitability but 
recognize its necessity if we are to have 
the constant rise in productivity it takes 
to provide an improved standard of living. 
They merely want to protect their members 
from a machine-like application and introduc- 
tion without regard to the human factors.™ 

On the other hand, management has receded 
from its adamant position that technological 
unemployment and displacement are the 
necessary concomitants of a capitalistic 
economy. In many cases the planning for 
introduction of machinery now takes into 
account the employees and makes provision 
for them. 

Industrial engineering methods, such as 
time and motion study, speed of the. line, 
incentive plans, job evaluation and union 
make-work practices, are sensitive areas 
and no easy panaceas suggest themselves. 
The encouraging signs are in the acceptance 


by the unions of the need for increased 





“J. B. S. Hardman, ‘‘Labor in Midpassage,"’ 
31 Harvard Business Review 39 (January-Feb- 
ruary, 1953), sees unions engaged in a battle 
for social power or status. Objectives: human 
dignity and security. 

Lloyd Fisher, work cited at footnote 24, at 
pp. 1-2, succinctly sums up the situation: ‘‘As 
unions grow in strength and become securely 
established in the economic life of the nation, 
their roles may undergo a substantial change. 
Arising out of deeply felt grievances and pro- 
pelled by a widespread sense of injustice and 
insecurity, the original organizing impulse of 
most unions was one of protest. But as the 
union redresses injustice, improves wages, 
grows in its control of job opportunities, and 
generally develops an area of sovereignty which 
is the fundamental quest of the movement in 
America, its original motivations are frequently 
attenuated, its broad objectives narrowed, its 
passion for social justice calmed. The union 
acquires valuable contracts, treasuries, an ap- 
paratus, an officialdom. It has its own laws 
in the form of a constitution, a grant of terri- 
tory from its central body, its internal courts, 
its legislative and executive functions. From 
management, an area of economic control has 
been wrested. In short, it has been trans- 
ferred from a protest organization to a business 
organization enjoying a substantial degree of 
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political and economic autonomy and with re- 
sources and enterprises of its own."’ 


Query: To modern professional management 
and union leaders, are principles secondary and 
continuous production more important? Could 
they be considered as ‘“‘private civil servants’’ 
held responsible by the consumer-public—the 
exercisers of ultimate sovereignty in our kind of 
economy—to manage an efficient bureaucracy? 

“A forecast that within the foreseeable 
future factory workers will be paid on a year- 
round salaried basis was advanced before an 
American Management Association Personnel 
Conference. Robert C. Hendon, Railway Ex- 
press Agency official, predicted an era of stabi- 
lized employment in which layoffs and overtime 
would be almost unknown. In turn, he felt 
unions would have to assume greater responsi- 
bility for higher productivity, less absenteeism, 
fewer work stoppages, and easier transfer 
among jobs and plants."’ 78 Monthly Labor 
Review 1289 (November, 1955). 

% David Lasser, research director of the Inter- 
national Union of Electrical Radio and Machine 
Workers (CIO), indicates that labor has ac- 
cepted industrial engineering practices. It is 
the lack of social consciousness on the part of 
the engineers which disturbs labor. ‘‘Labor 
Looks at Industrial Engineering,’’ 21 Advanced 
Management 14 (January, 1956). 
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efficiency and productivity, for which ac- 
complishment industrial engineering pro- 
vides the mechanics. As far as make-work 
practices are concerned, they lose the support 
of the workers and unions in an economy 
which provides stable and full employment. 
On the part of management, consultation with 
the unions in the introduction of these 
methods, and more realistic assessment of 
their fallibility, will help to remove irritants 
to disagreement.” 

Atmosphere of collective bargaining.—It 
is the nature of the issues, their sharpness, 
etc., which determines the conditions under 
which collective bargaining takes place. 
But this is only part of the story. Bargain- 
ing has many facets. It determines the 
working conditions and the relationship be- 
tween union and management leadership. 
It is at one and the same time a political 
arena, a forum for the display of power, and 
a setting for working out cooperative under- 
takings. All of these are commingled in 
varying degrees, depending upon the ma- 
turity of the existing ‘union-management 
relationship, to arrive eventually at the 
object of it all: a contract. It is called an 
“art” which can be acquired only through 
long experience. This will probably always 
be true whenever two individuals come to- 
gether to “exchange,” “to trade,” to come 
out of a with as advantageous a 
bargain as possible. But as happens in 
other situations when one aspect is re- 
peatedly emphasized, we have overlooked 
a very interesting development in recent 
years, namely, that “art” is being combined 
with “science” and “bureaucratic expertise” 
in the form of statisticians, economists and 
others. The newspapers report only the 
dramatic collective bargaining sessions: the 
table-thumping, the name-calling, the threats 


session 





* Solomon Barkin, in ‘‘New Labor Approaches 
to Industrial Engineering,’’ 6 Labor Law Jour- 
nal 115 (February, 1955), contends labor is no 
longer afraid of these practices because they 
are not scientific and management recognizes 
that. Sumner H. Slichter, The American 
Economy: Its Problems and Prospects (New 
York, Alfred A. Knopf, Inc., 1948), believes 
unions will tend to give up restrictions as they 
gain experience in bargaining relationships 
with management. See William Foote Whyte, 
Money and Motivation (New York, Harper and 
Brothers, 1955), especially pp. 257-260, in which 
he discusses the concepts of power and partici- 
pation between unions, managements and 
workers. He believes there are tremendous 
possibilities for participation with neither union 
nor management giving up its traditional 
functions. 

“Samuel Klein, executive director of the In- 
dustrial Council of Cloak, Suit and Skirt Manu- 
facturers, recently predicted that contract re- 
visions would be predicated ‘‘not upon partisan 
pressure but upon truths disclosed through ex- 
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pertly conducted studies."’ 
examples of research: (1) 


to close the plant or to go out on strike, 
the strategy of demand and counterproposal 
The vast majority of collective bargaining 
contracts are negotiated in a_ businesslike 
conference. This has many implications on 
the atmosphere of collective bargaining. It 
injects a new element: The negotiators may 
become to a extent 
ordinators of a vast amount of data brought 
to the table by research staffs from both 
sides.“ Such an atmosphere would accentu 
ate data, charts and graphs instead of passions 
and personalities. While not as colorful a 
prospect, it certainly would be more restful 


great merely the co 


o 


McMurry Thesis 


On the basis of the above discussion weé 
predict optimistically that the next five to 
ten years may be free of industrial relations’ 
conflicts of the type which could seriously 
endanger our economy. It is predicated on 
the assumption that all the observable events 
point to a working out of a modus vivendi 
between management and labor 

In the light of this analysis it is interesting 
to point to a recent article by Dr. Robert 
N. McMurry, a psychologist, which takes 
an entirely different view.” 

Dr. McMurry comments on four labor 
“philosophies”: Boulwareism, Crawfordism, 
Fairlessness and Studebakerism.” All of 
these philosophies, although differing from 
each other, have, McMurry, 
one thing in common: to minimize conflict 
between the unions and managements 
McMurry feels that they miss the boat be- 
cause there are deep-rooted and irreconcil 
conflicts between management and 
labor. These conflicts stem from the clash 
of interests arising out of the 
which management and unions must bargain.‘ 


according to 


able 


issues 


He refers to such 
utilization of more 
modern machinery; (2) procedures for shifting 
production methods without disadvantage to 
workers: (3) establishment cf training methods 
to assure a future supply of skilled craftsmen; 
(4) inequalities among agreements in the vari- 
ous localities and among independent concerns 
Reported in 37 Labor Relations Reporter 85, 
Bureau of National Affairs, December 5, 1955. 
Query: Is the NLRB requirement that manage- 
ment show “‘some”’ financial data when it pleads 
inability to pay and to help the union evaluate 
its economic bargaining demands a challenge 
to management prerogatives or a step in the 
direction indicated above’ 

" ‘War and Peace in Labor Relations,"’ 
at footnote 2. 

*® Named after Boulware of General Electric, 
Crawford of Thompson Products Company. 
Fairless of United States Steel Company and 
the Studebaker Motor Company. 

* Detailed in footnote 20. 


cited 
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irreconcilable, man- 
constant 
power 


these issues are 
must be engaged in a 
struggle to maintain a balance of 
vis-a-vis the unions. The only practical 
way of achieving this is to hold the allegiance 
of enough workers to keep the union from 


Since 
agement 


gaining a preponderance of strength. 

At first glance his thesis seems plausible 
enough, particularly the premise upon which 
i the irreconcilability of union 
interests. But if the anal- 
runs through this article has 
any validity, then it would 
doubts as to the efficacy of both his premise 
and His premise is rooted in 
the past. It draws its vitality from the 
kind of environment which gave rise to 
union-management conflict.“ The battle for 
employee loyalties, certainly pervasive enough 
throughout all these had meaning 
only because the power relationships had 
not as yet become established or equalized, 
and because the kind of economy we were 
willing to accept was conducive to rousing and 
discord. To urge management's 
pursuit of employee loyalties 
in today’s environment is not only anach- 
ronistic, but is asking for industrial strife. 
Is the personnel program, recommended 
by Dr. McMurry as the technique to wean 
the employees away from the union, re- 
duced to this goal to justify its existence?“ 
It is unfortunate that the thinking behind 
Dr. McMurry’s thesis has motivated the 
work of too many industrial psychologists 
and “human relations” experts, to the extent 
that the worth-while techniques of personnel 
administration are viewed by unions as subtle 
continuations of antiunion campaigns, theo- 
retically terminated when the employees desig- 


collective bargaining representative.” 


it is based: 
and management 
vsis which 
raise serious 


conclusions. 


years, 


encouraging 
continued 


nate a 


Conclusion 


There are many indications that union 
representatives and management have reached 

* The studies of the National Planning Asso- 
ciation, Causes of Industrial Peace, demon- 
strate the potentialities and possibilities present 
in fairly balanced union-management relations, 
even in those cases where companies and unions 
have had a long history of industrial bitterness 
and strife. This improvement was not based 
upon an appeal by management to the loyalties 
of the employees in order to build up collective 
bargaining strength, but by a maturing of 
both sides and by learning to live with each 
other. 

“Of course, Dr. McMurry carefully avoids 
calling this an antiunion program. Rather it is 
designed to point out to the employees the 
active concern of the company in satisfying 
employee needs! 
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a degree of maturity which permits one to 
predict that labor-management relations may 
be in for a period of relative harmony. The 
merger of the AFL-CIO is merely the cul- 
mination of a long events. Of 
paramount importance is the subscribing 
by everyone—labor, management, govern- 
ment, political parties—to the tenets of full 
employment. This is the “revolutionary” 
facet which has been missing in all the 
turbulent years of union-management rela- 
tions. Of significance also is the fact that 
the battle for recognition has largely been 
won by the unions. This has been crowned 
by the merger, which has stamped the union 
movement with the mark of adulthood and 
power, and with the obligations of maturity 
and responsibility. The quest for sovereignty 
in employment conditions has been achieved. 
Finally, the political arena may become 
more important than the collective  bar- 
gaining table in determining relationships 
of cooperation and conflict. 


series of 


In such an environment the issues which 
divided, although still acute, can be 
both labor and management in 
the proper perspective. The union shop, 
economic problems of automation 
and make-work practices, and jurisdictional 
conflicts may be handled with a reasonable 
degree of accommodation against the back- 
drop pictured and in the newly developing 
collective bargaining atmosphere. 


have 
viewed by 


issues, 


This is not a “pollyannaish” picture of 
peace on earth and good will towards men. 
Anyone familiar with the explosives latent 
in the situation would be naive to suppose 
that nirvana was in the offing. This article 
has merely attempted to integrate develop- 
ments which have been taking place for 
a long time, recent events and subtle changes 
in attitudes and thinking. From them we 
have concluded that industrial conflict, as 
we have known it, may be under reasonable 


[The End] 


control. 
“There is plenty of support for Dr. Mc- 
Murry’s theme. For example, Carl C. Harring- 
ton, ‘“‘What the Multi-Billion Dollar Labor 
Merger Means to Industry,’’ Mill and Factory, 
December, 1955. Tremendous financial resources 
and potential economic and political pressure 
are put into the hands of labor by this merger. 
This power requires checks and balances. Also, 
Donald R. Richberg, ‘“‘How Shall We Deal 
with Labor Union Monopolies?"’ Vital Speeches, 
December 1, 1955. Organized labor hes grad- 
ually moved, in the author's view, into the 
position of ‘‘a monopolistic controller of a more 
and more socialized economy.’’ He calls for 
legisiation to insure enforcement of ordinary 
criminal laws in labor disputes, to end the 
closed shop and compulsory union member- 
ship, and to render unions subject to antitrust 
prosecution. 
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Pros and Cons of th 





HE CULMINATION of American labor’s 

quest for economic security in the advo- 
cation of the guaranteed annual wage (GAW) 
proposes the addition of a most polemical 
issue to the existing collective bargaining 
agenda.’ The controversial nature of the 
GAW stems from a variety of factors. In 
the first place, the relative newness of the 
GAW as a bargainable issue precludes the 
establishment of precedents or any real 
semblance of mutual understanding. Indeed, 
the question as to whether or not the GAW 
should be a bargainable issue is open for 
debate. Second, the generic nature of the 
term itself adds a considerable element of 
confusion to the meaning and significance of 
the GAW. Third, in contrast to certain 
of the other steps trod in labor’s search for 
security, the economic and noneconomic as- 
pects of the GAW seem to be greater both 
in number and in consequence. Finally, ex- 
perience with GAW plans to date provides 
a clearly unreliable basis upon which to 
speculate with respect to the implication of 
future GAW plans. 

This latter observation stems from the 
fact that the most notable existing GAW 
plans (1) are basically management-inspired ; 
(2) have been preceded by a notable degree 


of stability in production, largely being 
limited to nondurable consumer goods in- 
dustries; (3) are circumscribed by manifold 
limitations (to the point of abandonment in 
some cases); and (4) are ordinarily predi- 
cated upon a considerable degree of maturity 
and mutual understanding in labor-manage- 
ment relations. In contrast, the recent drive 
for the GAW has been (1) spearheaded by 
labor; (2) aimed at industries traditionally 
susceptible to rather severe seasonal and 
cyclical fluctuations, for example, steel, au- 
tomobiles; (3) designed ultimately to estab- 
lish such plans in a rather formidable, 
unqualified form; and (4) centered in in- 
dustries which as yet cannot boast maturity 
in collective bargaining.’ 

Many recent GAW 
largely have been of a broad, comprehensive 
nature.’ By way of contrast, the present dis- 
cussion is limited only to a survey of the 
arguments centering around the more pro- 
nounced economic connotations of the GAW. 
As such it largely abstracts from historical, 
legal, ethical and—to a lesser extent—public 
For exposi- 


discussions of the 


policy aspects of such plans.‘ 
tional reasons the present analysis is con- 
fined to what might be termed “private 
comprehensive nonintegrated GAW plans.” 





1 Many factors underlie labor's current drive 
for the GAW: (1) widespread fear of cyclical 
unemployment and the desire to mitigate sea- 
sonal irregularities in employment: (2) gross 
dissatisfaction with the current unemployment 
compensation program; (3) the desire to achieve 
a more equitable distribution of the costs of un- 
employment; (4) labor’s desire to control the 
rate of technological innovation in general and 
to counteract potentially adverse short-run ef- 
fects of automation, etc. The tendency of labor 
to emphasize fringe benefits rather than explicit 
wage hikes during periods of real or potential 
inflation may also be a contributing factor. See 
Seymour E. Harris, ‘‘Economics of the Guaran- 
teed Wage,’’ 78 Monthly Labor Review 159-161 
(February, 1955). 

2 See William Haber, ‘‘The Guaranteed Annual 
Wage,’’ 6 Michigan Business Review 26-27 (Janu- 
ary, 1954); A. D. H. Kaplan, The Guarantee of 
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Annual Wages (Washington, D. C., The Brcok- 


ings Institution, 1947), pp. 7-8, 15; and Herman 
Feldman, ‘‘The Annual Wage: Where Are We?"’ 
37 American Economic Review 823 (December, 
1947). 

® See Kaplan, work cited at footnote 2; Joseph 
L. Snider, The Guarantee of Work and Wages 
(Boston, Harvard University, 1947); and Ad- 
visory Board, Office of War Mobilization and 
Reconversion, Guaranteed Wages: Report to the 
President (Washington, Government Printing 
Office, 1947), hereafter cited as the Latimer 
Report. 

*See Feldman, work cited at footnote 2, at 
pp. 844-846, for an excellent but brief survey 
of the legal issues pertaining to the GAW, and 
Werner Hochwald, ‘‘Guaranteed Wages,’’ 37 
American Economic Review 310-318 (June, 1947), 
for a comprehensive review of public policy 
implications. 
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The economic connotations of a few scattered guaranteed annual wage 
plans may be much less harmtul than would be those of more widely 
adopted GAW plans, this writer contends. He also believes that neither 
the claims of labor nor the forebodings of management realistically 
reflect the potential effect of the GAW on modern American industry. 





In other words, it is assumed that (1) GAW 
plans are not directly or indirectly imposed 
upon industry by government nor are they 
government insured or subsidized; (2) the 
plans are complete or “pure” in the sense 
that they guarantee payment for 40 hours 
of work per week for 52 weeks per year 
with no formidable limitations or provisions 
for employer cancellation; and (3) the 
plans are not officially integrated with state 
unemployment compensation programs, It 
is assumed, however, that the employer re- 
tains the right to determine the size of his 
work force; that is, the bargain covers all 
workers employed at the time the agree- 
ment is made but, when terminated at the 
end of the year, the new bargaining may be 
adjusted in the light of changing business 
conditions in favor of either management or 
labor. It is also presumed that the GAW 
adds to the employer’s costs; that is, the 
GAW is something more than a formaliza- 
tion of existing business stability. 

The ensuing discussion will consider the 
following economic implications of the GAW : 

(1) the possible effects of the GAW upon 
the theory of business enterprise; 

(2) the implications of the GAW for the 
growth of monopoly power and collusion; 

(3) the potential effects of the GAW upon 
labor mobility; 

(4) the over-all significance of the GAW 
for the levels of employment and _ prices 
and for economic. security; 


Guaranteed Annual Wage 


(5) the significance of the GAW for pro- 
ductivity and economic growth; 

(6) the relationship between the GAW 
and the functioning of the free enterprise 
system, 

The implications of the GAW for the 
theory of business enterprise involve an is- 
sue which is removed for the most part 
from labor-management polemics, Thus the 
treatment accorded this topic will be an ob- 
jective analysis of potential connotations. 
The remaining five issues constitute topics 
which in varying degrees have received at- 
tention from labor leaders, management 
spokesmen, and economists in the debate 
surrounding the GAW. Discussions of these 
topics will concentrate upon delineating 
and contrasting the pros and cons without 
any detailed attempt at evaluation of the 
opposed positions. It oftentimes has been 
contended that asking the “right” questions 
about or focusing attention upon the funda- 
mental aspects of a given problem is the 
primary prerequisite to the formulation of 
valid solutions and/or acceptable compro- 
mises. The present discussion is based upon 
the assumption that many recent accounts 
of the GAW have failed in the former task. 


GAW and Theory 
of Business Enterprise 


The acceptance of the GAW by a busi- 
ness enterprise considerably modifies its 


traditionally viewed by the 
The most obvious and widely 
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economist. 





accepted economic implication of the GAW 
for the individual firm is the transformation 
of labor costs from a variable to a fixed 
cost. The connotations of this reclassifica- 
tion are both interesting and significant. 

Probably the most heralded and most ap- 
parent consequence of the conversion of the 
wage bill from a variable to a fixed cost is 
the fact that this change is conducive to 
larger-scale enterprise, that is, greater cost 
rigidities tend to result in an optimum scale 
of output greater than that which would 
otherwise be the case.* However, this does 
not mean that output and employment will 
necessarily increase. The net result may be 
“excess capacity.” On the other hand, it 
must be emphasized that with a wage guar- 
antee all labor costs do not become fixed for 
any and all levels of output as is sometimes 
implied. Instead, labor costs become fixed 
up to the maximum output attainable with 
the currently employed labor force—that 
labor force which assumedly is covered in 
toto® by the existing guaranteed annual 
agreement. Beyond this point labor costs 
again become a variable element in costs 
so long as output is increased further. 

In short, the classification of labor costs 
as a fixed or variable charge is functionally 
related to the volume of output when a 
GAW plan exists. Wage costs are a fixed 
cost up to the maximum level of output 
attainable with the firm’s existing labor 
force, that is, those workers currently em- 
ployed and therefore covered by the wage 
guarantee. Beyond this level of output, how- 
ever, the enterprise is faced with the deci- 
sion as to whether or not to implement its 
labor force with new workers to whom the 
firm currently has made no financial com- 
mittment in the form of a guaranteed wage 
bill. Consequently, at least insofar as addi- 
tional inputs of labor used in expanding out- 
put beyond the maximum level attainable 
with the covered labor force are concerned, 
increments to the wage bill are classified 
appropriately as variable costs. 

This, in turn, implies discontinuities in 
the average variable cost, average fixed cost, 





* See Hochwald, work cited at footnote 4, at 
pp. 306-307; Rita Ricardo, ‘‘Annual Wage Guar- 
antee Plans,’’ 35 American Economic Review 881 
(December, 1945). 

* In practice total coverage does not necessarily 
mean 40 hours of pay over an entire 52-week 
period, but only that some wage commitment is 
made by the employer to his entire labor force. 
For example, workers who have not acquired 
seniority may be paid a wage guarantee on a 
graduated scale which depends upon their 
length of employment with the firm. For ex- 
pository reasons, it is assumed that virtually 
all workers are covered by some kind of guar- 
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average cost, and marginal cost data as they 
are traditionally conceived in a short-run 
context. Such cost modifications embrace 
interesting implications for output and pric- 
ing decisions. 

Because of the discontinuous nature of 
the marginal cost schedule, greater output 
stability’ can be anticipated in the face of 
shifts in consumer demand. Hence, inde- 
terminateness results in the that 
number of different product prices might 
be associated with the maximum output at- 
tainable with the covered labor force. This 
conclusion lends support to the a priori 
contentions of those who argue that there 
exists a correlation between the guaranteed 
annual wage and employer hesitancy in the 
expansion of the labor force. 


sense a 


The presence of a guaranteed annual wage 
might require a modification or reversal of 
conventional thought relevant to the making 
of short-run adjustments. Given the scope 
or coverage of the w age guarantee, the guar- 
antee of annual wages makes labor, within 
limits, a fixed factor of production to the 
firm. Three possible conceptual modifica- 
tions of the short run are implied. In the 
first place, in the presence of a guaranteed 
annual wage plan the concept of the short 
run per se may become considerably less 
significant for analyzing the actual behavior 
of a business enterprise. In particular, this 
would seem to be the case wherein seniority 
and employee transfer provisions were lib- 
eralized in the collective bargaining agree- 
ment to allow transfers between jobs and 
departments. With the GAW it might be 
more meaningful to view short-run adjust- 
ments as the shifting of workers between 
different—and very possibly to less produc- 
tive “—pursuits within a given firm rather 
than the more intensive use of a 
given plant via hiring or layoffs. 

Second, with the GAW it might be mean- 
ingful for some problems to view short-run 
adjustments as involving the manipulation 
of plant size to a given (fixed) labor force 
rather than the reverse. This would be 
particularly true where the long run (: 


or less 


antee. It is common for a buffer group of 
uncovered workers to exist in practice. 

*In the sense of greater regularity in output; 
as used herein the connotation of a larger total 
output for the industry or the economy as a 
whole is not necessarily involved. 

* See, for example, Kaplan, work cited at foot- 
note 2, at pp. 155, 161; Haber, work cited at 
footnote 2, at pp. 31-32; Latimer Report, p. 464. 

* Production workers may be transferred to 
maintenance gangs, for example, rather than be 
paid for complete idleness. See Joseph L. Sni- 
der, work cited at footnote 2, at Ch, 2. 
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currently conceived) is chronologically a 
relatively short period of time (that is, 
changes in plant capacity can be relatively 
quickly completed), because the labor force 
is, in effect, fixed for the life of the current 
collective bargaining agreement. If this is 
a plausible suggestion and a meaningful 
modus operandi for the entrepreneur, the dis- 
continuous segments in the cost data can be 
expected to occur at or near the minimum 
point on the average cost schedule. 

Third, as will become evident in the en- 
suing section, it is conceivable that some 
consideration be given to redefining short- 
run and long-run adjustments for certain 
problems in such a way as to incorporate 
changes in the composition of output, that 
, in the number and types of products 
produced and/or conscious manipulations of 


is 


consumer demand. 


Monopoly, Collusion and the GAW 


One of the more significant—but little 
discussed—aspects of the GAW is its pos- 
sible implications for collusion, the growth 
of monopoly and the concentration of eco- 
nomic power. Management and other oppo- 
nents of the GAW view the potential effects 
of the GAW for the accretion of monopoly 
power with considerable alarm, citing (1) 
the possibility that GAW plans will provide 
a suitable excuse for enterprise to appeal for 
relief from antitrust legislation and (2) the 
possible growth of labor-management collu- 
sion or “codetermination” at the expense of 
the consumer.” Union spokesmen, on the 
other hand, pay little or no attention to this 
issue, apparently viewing the effects of the 
GAW for monopoly power as indeterminate 
and/or so remote as to be imperceptible. 

Economists also clash on this issue, Al- 
though the over-all implications are by no 
means clear cut, a priori reasoning reveals 
several possible avenues leading to greater 
concentration of economic power. First, as 
has been indicated, the changing of labor 
cost from a variable to a fixed charge shifts 
the firm’s point of optimum or lgast-cost 


output in favor of larger size; efficient pro- 
duction now demands a larger output per 
Further, given product demand, this 


firm. 


” Chamber of Commerce of the United States, 
The Economics of the Guaranteed Annual Wage 
(Washington, D. C., 1953), pp. 23-25. 

1 Of course, there is nothing mandatory about 
this increase in size; excess capacity may be the 
result. 


12 Hochwald, footnote 4, at 


work cited at 


p. 306. 
4% Hochwald, work cited at footnote 4, at 


p. 307. 
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shift in the optimum level of production 
implies in the long run fewer firms—each of 
larger size—in the industry." This tendency 
toward bigness is “intensified by the growth 
of uncertainty which results from the em- 
ployment of relatively fixed agents.” ” 
Second, it has been argued that the ac- 
ceptance of the GAW will lead firms to 
embark upon more intensified programs of 
demand manipulation and product diversifi- 
cation; that is, they will attempt to adjust 
product demand to fixed (labor) resources 
as opposed to the traditional adjustment of 
resources to a relatively constant demand. 
Soth demand manipulation and product 
diversification are likely to restrict oppor- 
tunities for new firms and to increase the 
optimum size of the typical business unit.” ™ 
Third, it is that 
marginal firms might be forced into bank- 
firms discouraged from en- 


suggested smaller or 
ruptcy or new 
tering a particular industry directly as a 
result of enhanced administrative complexi- 
ties and costs stemming from the acceptance 
of GAW plans. Specifically, a larger num- 
ber of marginal or firms— 
particularly in monopolistically competitive 
industries—tmight be forced into bankruptcy 
during a recession with GAW plans than 
would otherwise be the leaving a 
smaller number suryiving after the slump. 
Explicit recognition of this fate may culmi- 
nate in the overcoming of the disinclination 
of such firms to engage in collusion for the 
mutual protection and stabilization of their 


near-marginal 


case, 


industry.“ 

Finally, it has been argued that firms 
with a very diverse line of products might 
weed out their seasonal and low-profit items 
as a result of the GAW in favor of non- 
seasonal and high-profit items de- 
mand is relatively stable.” This implies a 
reduction in competition in some particular 


whose 


markets. 

However, there are rather significant ar- 
guments on the other side of the ledger. It 
has been contended that GAW plans may 
provide a stimulus to nonprice competition. 
Instead of dropping some lines of products 
when the GAW is adopted, firms now might 
be prompted to go into new lines of pro- 
duction in an effort to iron out seasonality. 
™% See Hochwald, work cited at footnote 4, at 
p. 307 Kaplan, work cited at footnote 2, at 
pp. 157-158, cites the possibility that ‘“‘The in- 
creased use of the labor force for inventory 
building might also lead to agreements for mu- 
tual protection, to set a price floor, and mini- 
mize the dumping of the distress stocks."’ 

*% Kaplan, work cited at footnote 2, at pp. 158- 
159 
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An intensification of product development 
as firms attempt to stabilize individual de- 
mand—that is, greater competition on the 
basis of product differentiation, may also 
result. Much the same might be said for 
service competition. Finally, and in terms 
of price competition, it is possible that dur- 
ing a recession the fact that firms will have 
to pay their labor whether or not it is being 
used will provide a tremendous incentive 
to maintain sales and production via aggres- 
sive or cutthroat competition.” Needless to 
say, the economic desirability of such com- 
petition is debatable, 

As a net result, it may well be that the 
GAW will make specific industries less dy- 
namic in the sense of a less rapid entry or 
turnover of firms; yet, competition among 
surviving firms might be more severe, es- 
pecially during recession. Much depends 
upon the phase of the cycle and the reac- 
tions of particular firms and industries to 
the GAW. 


Mobility and Labor Allocation 


Obstacles inherent in any attempt to as- 
sess the economic connotations of the GAW 
are nowhere more apparent than in a con- 
sideration of the potential effects of the 
GAW upon labor mobility in particular and 
the efficiency of labor allocation in general. 
Labor mobility, of course, is viewed as a 
basic prerequisite to the achievement of 
efficiency in the allocating of labor. A basic 
problem in estimating labor mobility, how- 
ever, is this: There exists no clearly defined 
criteria or framework (for example, a purely 
competitive context) with which to contrast 
labor mobility in the presence of the GAW. 
Instead, to retain a semblance of realism, 
one must weigh the mobility implications of 
the GAW in terms of the imperfect labor 
markets of mature capitalism where mo- 
bility is already impeded to an undetermined 
extent by a myriad of interrelated forces.” 

Despite this obstacle, it is nevertheless re- 
warding to give further consideration to the 
problem of labor mobility. Several intro- 
ductory comments are essential to such an 
analysis. In the first place, the effect of the 
GAW upon mobility and labor allocation 
obviously depends upon the universality of 


such plans; in general, the more widespread 
the acceptance of GAW plans, the less sig- 
nificant are any potentially detrimental ef- 
fects upon labor mobility. The relative 
attractiveness (in terms of security) of al- 
ternative jobs will be equal if the GAW is 
universal; hence the GAW will not be an 
impediment to labor mobility. Similarly, to 
evaluate accurately the effects of GAW plans 
upon labor mobility it must be remembered 
that the effective mobility of labor depends 
not only upon the willingness and ability of 
workers to move from one job and/or geo- 
graphic location to another but also upon 
the availability of alternative job opportu- 
nities. In gauging the effects of the GAW 
upon mobility both aspects must be consid- 
ered; to be mobile or immobile is not a 
choice resting solely with labor. Finally, 
one must not lose sight of the fact that (1) 
older workers are not particularly mobile 
regardless of the existence of GAW plans 
and (2) younger workers can be expected 
to be relatively mobile even in the presence 
of the GAW. In short, it is not clear that 
the existence of a GAW would be a par- 
ticularly decisive factor for any and all 
workers in determining whether or not to 
move from one job to another.” 

The problem of the effect of the GAW 
upon labor mobility is riddled with sharp 
disagreement. Management views the GAW 
as a deterrant to the over-all flexibility and 
dynamic nature of the economy in general 
and to labor mobility in particular. To 
those opposed to the GAW, “One of the 
stated purposes of the union demands [for 
the GAW] is to reduce mobility. the 
maintenance of generally high level or full 
employment and high general purchasing 
power does not prevent enormous shifts and 
changes in the fortunes of individual indus- 
tries and companies.” The result is likely to 
be that “many desirable shifts and changes 
might have been blocked or slowed down.” ” 
Furthermore, there is certainly no incentive 
for labor to be mobile, it is argued, if the 
GAW coupled with unemployment compen- 
sation provides a wage income rivaling that 
of employed workers. 

Labor and other proponents of the GAW 
are almost completely at odds with this 





1% Kaplan, work cited at footnote 2, at pp. 161, 
171, 158-159. 

% Another related problem in evaluating the 
effects of the GAW upon mobility is based on 
the fact that the cause-and-effect relationship 
between the cost rigidities associated with the 
GAW and labor mobility have not been clearly 
determined. See Hochwald, work cited at foot- 
nete 4, at p. 307. 
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* The ability of a furloughed employee to take 
a portion of the employer's contributions to the 
GAW reserve fund as “‘severance pay’’ may go 
a long way toward overcoming any tendency of 
the GAW to enhance immobility. 

” Chamber of Commerce of the United States, 


work cited at footnote 10, at pp. 6-7. See also, 
National Association of Manufacturers, The 
Guaranteed Annual Wage and Its Implications 
to a Free Economy (New York, 1954), p. 20. 
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position. In the first place, they contend 
that, despite the alleged foreboding implica- 
tions of pension plans and seniority pro- 
grams, the American labor force remains 
surprisingly mobile. Cries of “wolf” in the 
past have proven to be unfounded. Is it 
not likely that the same may hold true with 
the GAW? Second, labor mobility, it is 
argued, is not an objective per se but only a 
means to an end—the maximizing of aggre- 
gate production through full employment. 
Mobility is not a sufficient condition to 
insure efficiency in the use of resources, it 
being of little or no value, for example, 
during a period of recession, The existence 
of labor mobility is subordinate to the at- 
taining and maintaining of full employment. 
It might even be argued that a good por- 
tion of present labor mobility is excessive 
and therefore economically detrimental.” 
Third, labor spokesmen have taken the of- 
fensive in pointing out that the shiftability 
of labor is hampered frequently by hiring 
agreements among employers in certain 
industries so that such labor mobility as 
exists may be negated by the unwillingness 
of firms to hire the temporarily unemployed 
labor of competitors.” Finally, if the GAW 
forces greater regularity of, say, seasonal 
production, the net result may be the per- 
manent release of labor from the sizable 
labor pools common to certain industries 
and thus an increase in mobility on the part 
of this group of workers. 


Employment, Inflation and Security 
The cases for and against the GAW ulti- 
mately focus upon the all-decisive issue of 
whether or not the GAW is a positive con- 
tribution toward the solution of the employ- 


ment-security problem. Union-management 
give-and-take has (partially) befogged the 
basic issues; both sides in their zeal for 
favorable conclusions have frequently cir- 
cumvented the formality of logical reasoning. 

Employment.—Consideration will first be 
given to the employment aspect of the 
problem. The fundamental question is this: 
Can the limited or widespread acceptance 
of GAW plans enhance the economic sta- 
bility of modern capitalism? For expository 
reasons the positive side of this question 
will be treated first. 

The view that the GAW can improve 
economic stability ultimately rests upon the 


well-known, but formulated, pur- 
chasing power theory of wages. This doc- 
trine starts from the accepted proposition 
that employment directly depends upon ag- 
gregate demand, The fundamental compo- 
nent of total demand comes from labor 
because (1) this group receives the largest 
functional share of national income and (2) 
labor allegedly has a considerably higher 
marginal propensity to consume than do 
other economic classes. Thus it is con- 
cluded that expenditures out of wages in- 
come are the basic factor sustaining output, 
employment and, in turn, business invest- 
ment. Indeed, assured incomes for labor 
under the GAW can be expected to have a 
further beneficial influence upon labor’s pro- 
pensity to consume; that is, income guaran- 
tees are alleged to induce wage recipients 
to enter more freely into long-term con- 
sumption expenditures involving the exten- 
sive use of credit in purchasing consumer 
durables and housing. Irregular wages in- 
come results in erratic consumer demand 
and therefore fluctuations in the levels of 
employment and, investment. Reduced to 
its essentials, the purchasing power doctrine 
alleges that high and regular wages mean 
ready markets and full employment; low 
and sporadic incomes for labor mean irre- 
gular markets and a fluctuating level of 
employment.” 

Such analysis leads to the obvious con- 
clusion that the guarantee of annual wages 
will ameliorate the harmful economic and 
noneconomic implications associated with 
both seasonal and cyclical unemployment. 
Furthermore, unlike fiscal and monetary 
policy, the GAW is said to be an imme- 
diate and completely automatic stabilizer. 
It is also contended by those supporting 
adoption of the GAW that the employment- 
stabilizing effects of such plans tend to be 
of a cumulative nature; that is, the stabiliza- 
tion of any given industry is conducive to 
stability in those industries from which it 
buys, say, raw materials and/or processed 
goods and to which it sells, say, finished 
goods at wholesale.” 

These arguments in favor of the GAW 
are not without appeal or merit. But ona 
closer analysis certain glaring defects strip 
the purchasing power doctrine of much of 
its luster. (1) Although the contention that 
the bulk of national income goes to labor is 
accurate, the further proposition that the 


lox »sely 





2» See Latimer Report, p. 172. 

21 See Nat Weinberg, “‘The Thinking Behind 
the UAW-CIO Guaranteed Employment Plan,"’ 
7 Michigan Business Review 7-8 (March, 1955). 

22 See Report to the President of the United 
States on the Labor Dispute in the Basic Steel 
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(Washington, D. C., United States 
Government Printing Office, 1949), pp. 30-31. 
*% See ‘‘Annual Wage Plans in the United 
States,"" 53 International Labour Review 50 
(January-February, 1946). See footnote 51, 
below. 
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marginal propensity of labor to consume is 
very significantly different from that of 
other income recipients is not beyond ques- 
tion. A recent statistical investigation of 
this point contends that “no [income] redis- 
tribution of any feasible severity will bring 
about a large enough change in aggregate 
expenditures to offer a major contribution 
to the problem of increasing total demand.” * 
If this conclusion is accurate, any redistribu- 
tion of national income in favor of wage 
earners and at the expense of profit recipients 
via the GAW would do little to solve the 
unemployment problem. (2) Similarly, re- 
taining the assumption that payment of the 
GAW will have some equalizing effect upon 
the distribution of income, it is not at all 
clear that the over-all effect would be eco- 
nomically beneficial. It has been argued 
that for psychosociological con- 
sumption could conceivably fall as the result 
of income equalization measures.” (3) 
Finally, it is by no means a certainty that 
the regularization of incomes under the 


reasons 


GAW will induce a high level of consump- 
tion expenditures based upon relatively long- 
term consumer credit. 
it is argued, will recognize that GAW pay- 


Unemployed workers, 
ments are transitory, that is, dependent 
upon the solvency and competitive position 
of the company, limited by the total amount 
of the reserve fund, or limited in the num- 
ber of weeks such payments can be received. 
It might even be argued that an increasing 
portion of incomes stabilized by the GAW 
may be reflected in hoarding rather than 
spending. 

More positively, the case against the al- 
leged employment-stimulating effects of the 
GAW rests upon the following arguments: 


* Harold Lubell, “Effects of Income Redis- ; 


tribution of Consumption Expenditures,’’ 37 
American Economic Review 157-170 (March, 
1947) (see especially pp. 157, 163). 

* Professor James S. Duesenberry, as a con- 
comitant implication of his theory that savings 
and thus consumption depend upon the rela- 
tionship of current income to past income, 
contends that people in low- and/or middle- 
income classes are psychosociologically moti- 
vated to increase their levels of consumption 
in an attempt to emulate the consumption stand- 
ards of higher income groups. ‘‘Once a group 
of high income people are recognized as a group 
of superior status, their consumption standard 
itself becomes one of the criteria for judging 
success . high standards of consumption 
become established as criteria for high [social] 
status. Once this has occurred, it becomes diffi- 
cult for anyone to attain a high status position 
unless he can attain a high consumption stand- 
aeh:...« .’ In short, a leveling of incomes 
may, in effect, give lower income groups (labor) 
the feeling that their incomes have increased; 
they may behave accordingly by saving a larger 
percentage of their incomes. See Duesenberry, 
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(1) As managements see it, GAW plans 
ask business enterprise to assume responsi 
bility for unemployment over which it has 
little the employer is a 
victim—not the master—of cyclical unem 
ployment.” The case for the GAW, it is 
argued, puts the the 
stability is a prerequisite for the adoption 
of a GAW plan instead of such plans being 
a cause of stability.” This reasoning has 
led one writer to conclude ironically that 
“the tragedy of the annual wage is that 
when it is least needed, it can best be ap- 
plied; and when it is most needed, it can be 
least applied.” * 


or no control; 


cart before horse 


(2) It has been argued with some degree 
of plausibility that the GAW will serve to 
intensify an unemployment situation by in- 
ducing workers to remain in the labor force 
who ordinarily would drop out during a 
recession. Similarly, some anti-GAW writers 
feel that the GAW will simply entail a 
change in unemployment from explicit to 
disguised unemployment without any re 
duction in the quantity of unemployment. 

Furthermore, as a firm which has accepted 
the GAW continues to employ its now re- 
dundant labor force during a slump, it will 
necessarily add more and more of current 
output to inventories. The ultimate effect may 
be a concentration of unemployment at the 
end of the guarantee period, that is, when 
the current agreement expires and the firm 
—burdened with extensive inventories- 
finds it unfeasible to renew its obligation. 
This, it is argued, may cause more severe 
unemployment problems in particular locali- 
ties than would have been entailed if unem- 
ployment had occurred more evenly.” In 
Income, Saving, and the Theory of Consumer 
Behavior (Cambridge, Harvard University Press, 
1952), pp. 28-32. Wayne A. Leeman, ‘‘The Guar- 
anteed Annual Wage, E yment and Eco- 
nomic Progress,”’ 8 Indust and Labor Rela- 
tions Review 570 (July, 1955), goes so far as 
to predict that ex post the GAW will actually 
result in a redistribution of income in favor of 
profit recipients. 

* Seasonal unemployment is a somewhat dif- 
ferent matter; the possibilities for stabilization 
here are more amenable to management policy. 

*7 See Joseph L. Snider, ‘‘Management’s Ap- 
proach to the Annual Wage,"' 24 Harvard Busi- 
ness Review 330-332 (Spring, 1946): Latimer Re- 
port, pp. 417 and following. 

* See Ernest Dale, ‘‘The Guaranteed 
Wage,’’ 21 Personnel 146-150 (November, 1944). 
The N. A. M. work cited at footnote 19, at p. 19, 
concludes that ‘‘large fixed costs [caused by the 
GAW] will contribute to the instability of busi- 
ness."’ 

* Rita Ricardo Campbell, ‘‘Recent Analyses of 
Annual Wage Plans,’’ 62 Quarterly Journal of 
Economics 552 (August, 1948); Kaplan, work 
cited at footnote 2, at p. 158. 
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Our 
depends on 
human beings, 


competitive enterprise system 
the energy of free 
limited by prudent 


restraints in law, using free markets 
to plan, organize and distribute pro- 
duction, and spurred by the prospect 
cf reward for successful effort. 
—Dwight D. Eisenhower 





fact that labor 
result in in- 


event, will not the very 
fixed 


any 
costs are not a charge 
creased employer conservatism in hiring and 
thus a smaller volume of employment for 
particular firms? 

(3) Opponents of the GAW build their 
around the argument that the 
GAW would prove a significant detriment 
to business investment, thereby impairing 
employment in the economy as a whole. 
This diminution of investment spending 
may arise in several ways. In the first 
place, the cost of financing a GAW plan 
may depress immediate profits, thereby re- 


case stock 


ducing one source of funds for investment 
(and hurting in- 
centives to invest by depressing the rewards). 


purposes simultaneously 
This is particularly relevant, it is argued, 
when the firm is unable to pass the cost of 
the GAW to the 
Similarly, it is believed by some 
that pay-as-you-go GAW financing stimu- 
lates business incentives toward liquidity 
which, ceteris paribus, intensifies a recession. 
Furthermore, bank credit might be 
readily available to firms saddled with the 
added financial risk of a GAW plan.” 
Second, inasmuch as an explicit objective 
of the GAW is to retard automation in 
particular and the rate of technological in- 
novation in general,” some view the GAW 
as a means to controlling business invest- 
ment to the benefit of the particular group 
of workers involved and at the expense of 
employment opportunities and future real 
income in the economy as a whole. Third, 
as has previously been indicated, the added 
risk element accompanying the GAW will 
enchance business conservatism with respect 


consumer through price 


mcreases 


less 


Sumner Slichter’s comments, Latimer 
Report, pp. 470-471 . 

‘See Leeman, work cited at footnote 25, at 
p. 566. The exceptional and unlikely case, ac- 
cording to Leeman, is where surplus profits 
cushion the added cost of a GAW plan. 

?=N. A. M. work cited at footnote 19, at p. 18. 

“N,. A. M. work ciced at footnote 19, at 
pp. 21-22. 

4% See Leeman, work cited at footnote 25, at 
pp. 566-567. Harris has argued that the GAW 


” See 


Guaranteed Annual Wage 


to expansion and generally dampen incen 
tives to invest. “Industry is not likely to 
be optimistic when it is saddled with a wage 
guarantee in a declining market.” * Man 
agement rationale on this latter point en 
tails an identification of product and labor 
markets policy, it is 
sensibly reduction in 
attempt to make it 


buy during a 


Business claimed, 


calls for a product 


price and an over-all 
easier tor the consumer to 
business slump. But through the 
GAW, are attempting to threat 
of unemployment by increasing the expen 
addition to 
policy 


unions, 
meet the 
siveness of labor in enhancing 
the risks of 
pletely in conflict with that which manage- 
ment feels to be appropriate. 


management—a com- 


In connection with the possible implica- 
tions of the GAW for investment expendi 
tures, some writers take pains to emphasize 
that in a dynamic, expanding economy the 
simple maintenance of purchasing power is 
not enough; increased levels of expenditures 
are a prerequisite to full employment. Simi 
larly, the mere stabilization of consumer 
purchasing power does not directly bolster 
demand where it is most needed, that is, in 
the purchasing of investment goods.” 

(4) The 


ment is 


marginal firm argu- 
also an integral part of the case 
against the alleged employment-increasing 
effects of the GAW It is that 
marginal firms would in many instances be 
forced into bankruptcy, thereby contrib- 
uting directly to the volume of unemploy- 
Similarly, potential entrants to a 
particular industry might be thwarted in 
their plans due to the added cost burden 
now imposed by the GAW. The develop- 
ment and introduction of new products and 
accompanying increases in employment might 
be significantly retarded by the added risks 
imposed by the GAW. 


Inflation.—Proponents of the GAW do 
not envision inflation as a necessary conse- 
quence of the acceptance of the GAW;; full 
employment without inflation (or with only 
mild inflation) is thought to be an achievable 
goal. If inflation occurs in the economy, 
unions in general and the GAW in particular 
can hardly be isolated as the causal factors. 


time-worn 


argued 


ment. 


might intensify cyclical fluctuations by reducing 
the rate of tecanological innovation during de- 
pression when the wages of technological dis- 
placed workers would be an added fixed cost 
and by accelerating technological advance dur- 
ing prosperity when a growing demand provides 
for the more or less automatic reabsorption of 
displaced workers. See work cited at footnote 
1, at p. 161: Latimer Report, p. 417. 





Inflation allegedly stems from more funda- 
mental causes, such as changes in the veloc- 
ity and/or quantity of money. As a matter 
of fact, it is sometimes implied that the 
acceptance of the GAW may result in lower 
hourly wage rates or considerable increases 
in labor productivity which, if anything, 
would have a deflationary influence; in effect, 
labor might sacrifice ® hourly wage rates in 
return for the guaranteed regularity of 
wages income or formally or informally 
agree to drop restrictive work practices and 
make-work rules. And, of course, labor is 
always quick to point out that surplus profits 
function as a buffer between the GAW and 
the consumer. 


On the other side of the ledger, it is 
thought by opponents of the GAW that 
under full employment conditions the imposi- 
tion of GAW plans might create inflationary 
pressure as the typical firm concentrates 
upon those lines of production and that 
business “which it could most profitably 
handle—with emphasis on higher prices, 
rather than increased volume, to create 
profits.” The more universal the accept- 
ance of the GAW in particular industries 
or in the economy as a whole, the more 
likely the cost (for example, periodic con- 
tributions to a reserve fund) will be passed 
on to ‘consumers in the form of higher 
prices. This would seem to be particularly 
so in the case of oligopolistic industries 
where informal or formal collusion or price 
leadership exists and industry-wide bargain- 
ing is common. From the standpoint of the 
economy as a whole, it can be argued that 
a reduced real output during a situation of 
declining employment accompanied by rela- 
tively stable wage rates under GAW plans 
could conceivably result in unemployment 
and inflation simultaneously.” 


Security.—A fundamental—although usu- 
ally implicit—assumption of GAW advo- 
cates is that the adoption of such plans will 
necessarily and automatically enhance the secu- 


rity of participating employees. This secu- 
rity-increasing effect will assumedly be 
unaccompanied by any security-decreasing 
connotations. 

The security issue is by no means as 
clear-cut as such contentions would lead us 


interests of labor—par- 


labor—are 


The 


organized 


to believe. 
ticularly 
not to be identified with those of the econ- 
omy as a whole. Specifically, it is pos- 
sible that GAW plans, if less than universally 
adopted, would aggravate directly the feel- 
ing of insecurity among workers not covered 
by such plans. Similarly, if smaller labor 
turnover is the result in GAW firms, the 
number of job vacancies will decrease and 
hence the greater the insecurity of a worker 
when actually unemployed.“ Should a 
specific plan fail to cover all workers in a 
given firm (for example, if it excludes those 
without seniority rights), the burden and 
costs of unemployment would be concentrated 
unjustly upon a few workers. Indeed, if 
the net effect of the GAW would be more 
stable production of a given annual output, 
this would entail the use of fewer workers 
each of whom now works more hours per 
year. Enhanced security for the retained 
workers may come at the expense of those 
permanently separated from the firm.” Al- 
though this transference of disguised unem- 
ployment into explicit unemployment need 
not be economically undesirable if alterna- 
tive employment opportunities exist, the fact 
remains that the security of a particular 
firm’s labor force as a whole may not be 
increased. A similar transference of “secu- 
rity” may arise if the fixity of a firm’s labor 
force reduces the capital-labor ratio, thus 
pushing the cost of the security of its work- 
ers on to workers in capital-producing in- 
dustries.” Furthermore, might not the 
security of bondholders and stockholders be 
impaired if the cost of the GAW adversely 
affects the size and/or regularity of their 
incomes? Might not those on fixed incomes 
and creditors have their security imperiled 
if significant inflation accompanies the wide- 
spread adoption of GAW plans? 


obviously 


In short, it has been argued with con- 
siderable plausibility that GAW plans may 
involve a redistribution of insecurity in the 
economy rather than a net reduction in in- 
security. Whether the redistribution sug- 
gested by organized labor in the GAW is 
economically and ethically desirable is a 
nebulous and polemical question; experience 
with the GAW to date is insufficient to 
warrant even a tentative conclusion on this 
point. 








% ‘‘Sacrifice’’ in the sense of actually accepting 
cuts in base wage rates or in the foregoing or 
tempering of demands for wage increases. 

% Kaplan, work cited at footnote 2, at pp. 
156, 161, 165. Kaplan envisions that greater 
price instability will accompany the GAW over 
the cycle. 
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%™ See N. A. M. work cited at footnote 19, at 

» 2. 

* Work cited at footnote 29, at p. 556. 

#* PP. W. Cartwright, “‘The Economics of the 
UAW-Ford Contract,”"’ 45 American Economic 
Review 934 (December, 1955). 

“Work cited at footnote 39, at 935. See, 
however, work cited at footnote 29, at p. 556. 
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Productivity and Economic Growth 


What is the significance, if any, of the 
GAW for long-run economic growth and, 
in particular, changes in productivity? Our 
experience with the GAW has been so 
limited that one is forced to speculate. Such 
speculation, however, focuses attention on 
the issues involved. 

In addition to management spokesmen, 
some noted economists are pessimistic on 
this point. Management feels that the GAW 
“would run into violent conflict with the 
underlying trends of a dynamic economy 
and might readily undermine its strength.” “ 
“The continuation of our dynamic prosperity 
requires the preservation of flexibility and 
genuine freedom in the operation of the 
market mechanism.”“® An able scholar 
agrees: “It is questionable whether the total 
income security provided by a highly pro- 
ductive, dynamic society, can be reconciled 
with an emphasis on jobholdirg. . . . an 
annual wage creates vested rights that run 
counter to the attainment of high produc- 
tion levels.” “ If it is accurate to argue that 
the GAW adversely affects mobility, this, 
too, will diminish productivity per worker. 
Furthermore, in the final analysis, is it not 
an explicit objective of the GAW to control 
the rate of innovation? 

Labor spokesmen and some economists 
are much more optimistic, viewing the GAW 
as a potential stimulus to productivity in- 
creases and economic growth. Reasons used 
to back this conclusion are manifold: (1) 
It is believed that an enhancement of labor 
security with respect to unemployment will 
be conducive to union abandonment of the 
“lump of work” fallacy in general and re 
strictive make-work rules in particular. Of 
more questionable merit is the contention 
that over-all worker morale will be improved 
upon the adoption of the GAW plans and 
this will be reflected in productivity increases. 
(2) The implication that the GAW may be 
a stimulus to improved managerial efficiency, 


particularly with respect to the ironing out 
of seasonal fluctuations, is also evident.“ 
In short, the imposition of a GAW will 
assumedly “force” longer-run planning by 
management to the benefit of labor, manage- 
ment and the economy as a whole. (3) In- 
sofar as particular firms and industries are 
concerned, the GAW will function as a lure 
for the attainment of superior workers and 
as a device for the lessening of costly labor 
turnover. (4) It has also been suggested 
that productivity and technological develop- 
ment are not goals to be achieved at all 
Technological innovation, it is argued, 
can be too fast. “There is something to be 
said for slowing down technological change 
when the costs of adjustrnent are heavy.” “ 


costs. 


GAW and Functioning of Capitalism 


What of the broader implications of the 
GAW? Will the widespread acceptance of 
such plans entail any significant modifica- 
tion in the free enterprise system? Again 
a sharp division of opinion is evident. 

Anti-GAW forces are most verbal in their 
views. Business spokesmen warn that, as 
a result of “innumerable shackles [placed] 
upon the economy and the employer” by 
the GAW, “Our society is to be made less 
responsive to free consumer choice, [and] 
transformed from a free competitive market 


economy into a tightly and thoroughly over- 
all planned economy, with a substantial dose 
of economic syndicalism thrown in.” “ Car- 
rying this line of reasoning to its logical 


conclusion, some management spokesmen 
envision the GAW as a device which implies 
the impairment of free consumer choice.” 
Able economists express similar fears: “The 
general guarantee of jobs and payrolls im- 
plies the general acceptance of fixed place- 
ments in a regulated economy. A _ basic 
decision to be made, before widespread 
guarantees are instituted concerns the 
kind of economic order we are prepared to 
accept in order to ensure existing jobs and 
payrolls.” “ More specifically, to the extent 





“1 Chamber of Commerce of the United States, 
work cited at footnote 10, at p. 12. 

“N. A. M. work cited at footnote 19, at 
p. B. 

* Kapian, work cited at footnote 2, at p. 231. 
Leeman, work cited at footnote 25, at pp. 565- 
571, envisions a decline in investment and a de- 
cline in the rate of technological innovation as 
necessary concomitants of the GAW. 

* See William Green, ‘‘Your Postwar Income,”’ 
52 American Federationist 5 (April, 1945). 

*“ Work cited at footnote 1, at p. 161. The 
supposition of opponents of the GAW that such 
plans will result in a retardation of the rate of 
substitution of capital for labor is not uni- 
versally accepted. See Cartwright, work cited 


Guaranteed Annual Wage 


at footnote 39, at p. 935; Campbell, work cited 
at footnote 29, at p. 556, and, on the genera’ 
problem of the employment effects of automa- 
tion, Yale Brozen, “‘Automation: Creator or 
Destroyer of Jobs,"’ Jowa Business Digest, Feb- 
ruary, 1956, pp. 3-7. 

“ Chamber of Commerce of the United States, 
work cited at footnote 10, at pp. 24-25. 

7 See the Economic and Business Foundation, 
The Guaranteed Annual Wage (New Wilming- 
ton, Pennsylvania, 1946), pp. 190-191. 

* Kaplan, work cited at footnote 2, at p. 243. 
If such fears are well-founded, their seriousness 
may well be related to the rapidity with which 
GAW plans are imposed upon the economy. See 
Leeman, work cited at footnote 25, at p. 571. 
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that the GAW intensifies security differ- 
entials between the “haves” and the “have 
nots,” increasing pressure for governmental 
interference on behalf of the “have nots” 
may be anticipated.” Indeed, it is often- 
times implied that government compulsion 
in some form is a prerequisite to the wide- 
spread adoption of the GAW 

In short, it is thought security of the 
type embodied in the GAW is not a goal 
which merits attainment at all costs. The 
blunting of incentives, encroachment upon 
free choice in consuming and investing, the 
potential sacrifice of total employment and 
output, the prospect cf inflation, and the 
over-all growth of governmental interference 
in the economy are contended to be pro- 
hibitive costs which necessarily may be in- 
volved in labor’s quest for the GAW. 

Those sympathetic to the GAW would 
envision the widespread acceptance of such 
plans as a force which in the long run con- 
tributes to the survival and strength of 
capitalism. Insecurity breeds discontent 
and prompts changes in capitalistic prin- 
ciples more fundamental than any implicit 
or explicit in the GAW. Modern capitalism 
is no longer the free enterprise competitive 
economy envisioned by management spokes- 
men, but an economy which functions with 
amazing efficiency and adaptability despite 
innumerable rigidities injected into its struc- 
ture by both management and labor. At 
worst, the acceptance of the GAW will 
prove to be no more than a passing ripple 
on the stream of capitalistic progress. More 
positively, it is contended that the GAW 
will perform the positive funciion of reducing 
and more equitably distributing the social 
costs of unemployment in a capitalistic 
society.” The security attained through the 
GAW will allegedly facilitate the matura- 
tion of collective bargaining relationships 
with concomitant advantages to the economy 
as a whole. 


* See work cited at footnote 29, at p. 577. 

*® On this point see C. O. Gregory, Labor and 
the Law (New York, Norton and Company, Inc., 
1949) (2d Ed.), pp. 112-113. 

"The question as to whether it is casier or 


increasingly difficult for individual firms to 
adopt and maintain the GAW as the number of 
existing plans increases is subject to debate. 
On the one hand, it can be argued that be- 
cause (1) firms adopting the GAW tend to con- 
centrate on products the demand for whi-h is 
stable, contracting out or simply leaving work 
subject to irregular demand to other firms, (2) 
cost advantages stemming from the attraction 
of superior workers decline as GAW plans be- 
come more widely adopted, and (3) the attain- 
ment of greater stability in a firm adopting the 
GAW may by disrupting production patterns 
to which the latter have adjusted contribute to 
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Conclusion 


There is no such thing as a “typical” or 
“average” GAW plan. This heterogeneity 
makes it extremely precarious—if not im- 
possible—to make hard and fast generaliza- 
tions concerning the economic connotations 
of the GAW. Some plans will undoubtedly 
have a net beneficial effect upon the economy 
as a whole and the particular workers in- 
volved; others will doubtless be disruptive 
to the economy and the immediate parties 
involved. 


One _ point 
economic connotations of a few 
scattered GAW plans for modern capitalism 
may be much different than the implications 
of widely adopted GAW plans. For ex- 
ample, a GAW in industry A may permit a 
worker in that industry who might other- 
wise be furloughed to retain his job. But 
this may be at the cost of increased unem- 
ployment in some related firm or industry. 
In short, stabilized or enhanced employment 
via the GAW for some specific group of 
workers is not synonymous with increased 
employment for the economy as a whole. 
Similarly, the adoption of a few isolated 
GAW plans will have little or no influence 
on the product demand of specific firms; 
with near-universal adoption of the GAW, 
however, the effects on product demand may 


be pronounced and of considerable import 
5 


The 


widely 


must be emphasized: 


ance.” 

If one is willing to concede that the GAW 
generally enhances economic security in the 
economy, still not resolved. 
The ultimate and more nebulous question 
remains: Are there better means for at- 
taining greater economic security? Would 
the long-run sacrifices be lessened by, say, 


the issue is 


a bolstering of the existing tools of monetary 
and fiscal policy or by awaiting the evolu- 
tion of business planning for stability? To 

(Continued on page 432) 


the instability of related firms and industries 
the expansion of the GAW makes it more diffi- 
cult for non-GAW firms to adopt such plans 
Others contend that (1) firms subject to, say 
seasonality may stabilize their production by 
adding compensating seasonal products, (2) cost 
advantages of the GAW stem not only from the 
attraction of superior workers but also from 
productivity increases resulting from enhanced 
morale and reduced turnover, and (3) in the 
long run, increased stability in one firm or in- 
dustry (prompted by the GAW) enhances the 
stability of related firms and industries. Thus 
it is concluded that the increased adoption of 
the GAW may well facilitate the further ac- 
ceptance of such plans in other firms and in- 
dustries. Compare Campbell, work cited at 
footnote 29, at p. 555, and Dale, work cited at 
footnote 28, at pp. 146-150. 
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Unions in Search of a Forum 
to Enforce Contracts 


By BENJAMIN WYLE 





The author believes that there is a tendency to close the federal forum 
to unions in actions based upon the refusal of management to arbitrate, 
as provided for by contract. Management has been more successful than 
have unions in suits brought in federal courts for union breach of contract. 
This article is based upon the remarks made by Mr. Wyle before the ClO 
Lawyers Conference which was held at New York City, November 30, 1955. 





( YOLLECTIVE BARGAINING between 
A representatives of employees and em 
ployers has been the foundation of our fed 
eral labor policy for two decades. The law 
requires that agreements reached must be 
reduced to writing As a result, the condi- 
tions of employment of about 18 million 
American workers are fixed by written col- 
lective About 90 per cent of 
these agreements provide a grievance pro- 
cedure with arbitration as the terminal point 
for adjusting disputes between the parties.’ 
Peaceful and harmonious relations are thus, 
by and large, maintained. 


agreements. 


Sometimes difficulties in the relationship 
arise. An employer contract 
and compounds the violation by a refusal 
to comply with the arbitration 
provision; or, after arbitration, the employer 
Fortunately, 


V i lates the 
contract’s 


refuses to abide by the award. 
this situation is the exception rather than 
the rule in American industry today. This 
the general 

economic 


fact is explained as much by 

business prosperity and_ the 
strength of unions as it is by any massive 
employer good will. 

Where the union’s economic strength is 
not great and the procedure of collective 
bargaining is not quite fixed, the problem 
of legal redress for contract violations may 
become a major one. 

‘Labor-Management Contract Provisions, 
1952,'" Bulletin No. 1142, published by United 
States Department of Labor, Bureau of Labor 
Statistics 


Forum to Enforce Contracts 


The collective bargaining, 
collective bargaining agreements and even 
labor unions, themselves, are not known to 
the common law.2 The NLRA with 
the subject of collective bargaining, but it 
is silent on the legal nature of the collective 
bargaining agreement and its enforcement, 
as it is silent on the legal nature of a labor 
organization, which it defines only for its 
own limited purposes. While the National 
Labor Relations Board considers the va- 
lidity of agreements in certain unfair labor 
practice and contract bar 
issue arises in a representation proceeding, 
Joard’s 


concepts ot 


deals 


cases, where a 
these considerations are based on the 
own concepts. These concepts are unrelated 
to “contract” law, as lawyers understand it. 
The unincorporated association, such as a 
nonexistent 
property, 


labor union, is regarded as 
under common law. It cannot own 
sue or be sued, execute agreements or com 
mit torts. When the law looks at a labor 
union, it does not see the union as an 
entity or as an institution, but 
its members—and such legal rights 
liabilities as may flow to the joint member- 
ship. Thus, under common law, real prop- 
erty held by a labor union is in reality held 
by all the members and cannot be divested 
without the consent of each and every mem- 
Nor can a union be held liable for torts 
wrongful act was authorized 


only 
and 


sees 


ber.* 
unless the 
* Teller, Labor Disputes and Collective Bar- 


gaining, Ch. 10. 


‘7 Corpus Juris Secundum Sec. 14a, pp. 38-40 
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Mr. Wyle is general counsel, Textile 
Workers Union of America, CIO. 





or approved by the membership. Similarly, 
it was settled very early at common law 
that an unincorporated association could 
not sue or be sued in its common name. 
The reason generally given was that it was 
not a separate and distinct entity apart from 
its members.* 

It is clear that in most states, in the 
absence of a statute, all members of an un- 
incorporated association must be joined as 
plaintiffs or defendants in an action at law, 
if not in an action in equity.° 

The federal rule is different. As far back 
as 1922 the United States Supreme Court 
announced in United Mine Workers v. 
Coronado Coal Company® that the growth 
and functions of labor organizations require 
their recognition as separate entities, dis- 
tinct from their members. Consequently, 
the Supreme Court held unions to be en- 
tities for the purposes of suit. The rule 
in the Coronado case has been codified in 
Rule 17(b) of the Federal Rules of Civil 
Procedure. 

Statutes on this problem have likewise 
been enacted in a number of states. Some 
have adopted the federal rule that unin- 
corporated associations may sue or be sued 
in their common name. Others have merely 
authorized class actions where the parties 
are numerous or the legal question is one 
of common or general interest. Some re- 
quire the transaction of business in the state 
as the jurisdictional basis for suability. The 
statute of one state—South Carolina—per- 
mits suits against unincorporated associa- 
tions in their common name and allows 
execution of an association judgment against 
the individual property of each of the 
members without further notice to them. 
This same statute prevents a union, how- 
ever, from suing or counterclaiming in its 
own name.’ 


The 1947 Congressional committee re- 
ports on Taft-Hartley estimate that there 


are about 25 states which permit suits 
against unions, while about ten more per- 
mit representative suits in any form of ac- 
tion.® But not all statutes which permit 
suits against unions authorize suits on be- 
half of unions, as witnessed by the South 
Carolina law. 

At the outset, it appears that 
arbitration machinery of collective bargain- 
ing agreements breaks down, unions experi- 
considerable difficulty getting into 


once the 


ence 
court at all. 

But Justice Frankfurter, in his Westing- 
house opinion, observed that collective bar- 
gaining agreements are enforceable in the 


state courts despite rules which hamper 


unincorporated associations, since the em- 
ployees have always been able to enforce 


collective 
courts.” 


individual rights under a 

contract in the state 
This may be true in principle, if not in 
practice, in the case before him where 
the contract involved did not provide for 
arbitration. I suppose several thousand em- 
ployees could theoretically file separate suits 
for a day’s pay. But such a course fractures 
the concept of collective bargaining and, as 
Justice Frankfurter, himself, observed else- 
his opinion, encourages strikes 


their 
bargaining 


where in 
and causes the union to lose support among 
the employees it represents.” 

The contract without an arbitration pro- 
vision is the exceptional collective bargain- 
ing agreement. The overwhelming number 
of such agreements provide for the arbitra- 
tion of differences between the parties. The 
legal step to be taken under the usual con- 
tract, therefore, is not action for damages 
for breach of contract, but proceedings to 
compel arbitration. 

Here, again, we come face to face with 
common law concepts which do not square 
with the needs and practices of the twen- 
tieth century. At common law, agreements, 
both to arbitrate a dispute which may arise 
in the future and to arbitrate an existing 
dispute, were revocable at will." Although 
most states now have arbitration statutes, 
only a limited number encompass both labor 
arbitration and disputes which arise after 
the arbitration agreement is made. That is 
to say, many arbitration statutes exclude 





* Martin v. Curran, 20 LABOR CASES { 66,597, 
303 N. Y. 276, 101 N. E. (2d) 683; Sturges, ‘‘Un- 
incorporated Associations as Parties to Actions,’’ 
33 Yale Law Journal 383. 

57 Corpus Juris Secundum Secs. 35, 36, pp. 
85-103. 

6 259 U. S. 344. 

7 Warren, Corporate Advantages Without In- 
corporation, p. 554; Brunson, ‘‘Some Problems 
Presented by Unincorporated Associations in 
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Civil Procedure,’’ 7 South Carolina Law Quar- 
terly 394 (1955). 

See also the recent refreshing decision of the 
New Hampshire Supreme Court in TWUA v. 
Textron, Inc., 27 LABOR CASES { 69,022 (1955). 

’H. Minority Rept. 245 on H. R. 3020, p. 108, 
109 (1947): S. Rept. 105 on S. 1126, p. 17 (1947). 

* 348 U. S. 437, 460-461. 

© 348 U. S. 437, 457. 

"15 Corpus Juris Secundum Sec. 92, p. 53. 
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We will not authorize anyone who 
has no knowledge of our business or 
its problems and no responsibility 
for its continuance to decide the 
terms of a contract under which we 
shall operate.—Herbert V. Kohler, 
president, Kohler Company, in refus- 
ing to arbitrate labor dispute. 





either labor controversies or future disputes, 
or both, from their operation. 

The few states which uphold the validity 
of labor agreements to arbitrate present and 
future disputes permit judicial review of 
the arbitrator’s decision on one ground or 
another. In these states, the tendency of 
the courts is to set aside or modify awards 
because of the courts’ deep-seated mistrust 
of the arbitration process-or their total mis- 
understanding of the problems of labor 
relations. This judicial usurpation of the 
forum chosen by the parties presents yet 
another problem.” 

Getting back to the contract-enforcement 
problem: In too many states, enforcement 
for labor organizations is a long and tortu- 
ous road, often strewn with road blocks and 
booby traps which frequently make it im- 
possible for a labor organization to obtain 
any redress against an employer who refuses 
to live up to his contractual commitments. 

The Ejightieth Congress was apparently 
under the impression that it is only unions 
and not employers that breach contracts. 
Accordingly, it enacted Section 301 of the 
Taft-Hartley law, permitting suits by and 
against unions in their own name in federal 
court, in the belief that this legislation would 
make unions “responsible.” The fact is that 
there are many more reported cases of 
unions suing employers under Section 301 
than suits by employers against unions. 
This demonstrates that employer responsi- 
bility is the predominant problem in the en- 
forcement of collective bargaining agreements. 

Whether or not it was the intention of the 
Eightieth Congress to do so, the language 
contained in Section 301 gives the federal 
judiciary a clear opportunity to bridge the 


gap between common law concepts and the 
modern collective bargaining agreement. 
Bridging this gap is basic to establishing 
industrial peace and decent working condi- 
tions. Justice Douglas observed, in his 
minority opinion in the Westinghouse case, 
that when a union cannot enforce employer 
promises, “we fail to keep the law abreast 
of the industrial developments of this age.” “ 

We had begun to build up a sound federal 
common law under this section with deci- 
sions like Mountain States Division No. 17 v 
Mountain States Telephone and Telegraph 
Company," where the court, in issuing an 
injunction against the employer under Sec- 
tion 301 to compel arbitration, recognized 
that damages are not adequate to a union 
for employer violation; Fay v. American 
Cystoscope,” where the court held that Sec- 
tion 301 pre-empted the field to the exclu- 
sion of the state courts; and the TWUA 
reported cases—Aleo," American Thread,” 
Wilson Brothers," and Lincoln Mills. In 
short, we were well on the way to freeing 
our national labor relations policy from in- 
and inconsistent state laws and 


adequate 
decisions. 

Then came the decision of the Third Cir- 
cuit in the Westinghouse case.” Many may 
disagree with this court’s “eclectic” theory 
of the collective bargaining agreement 
and its enforcement—namely, that a union 
can sue only to enforce those contract 
provisions which run to its direct benefit— 
such as the union shop, arbitration and 
checkoff—and that employee benefits pro- 
vided by contract can be enforced only by 
individual employee suits. The Third Cir- 
cuit decision, however, did make an effort 
to contribute to the concept of the federal 
common law on collective bargaining agree- 
ments, and acknowledged that Section 301 
created substantive rather than jurisdictional 
rights. 

It was a crushing setback when the Su- 
preme Court—although rejecting the Third 
Circuit reasoning—held that a union cannot 
enforce individual employee benefits under 
a collective bargaining agreement which 
it negotiated and executed. The Court left 
open to future litigation the question of 
whether the union can enforce in the federal 
courts the few remaining provisions in 





122 See Mayer, ‘“‘Arbitration and the Judicial 
Sword of Damocles,’’ 4 Labor Law Journal 723 
(November, 1953); Rosenfarb, ‘‘The Courts and 
Arbitration,”” New York University Sixth An- 
nual Conference on Labor, p. 161. 

13 348 U. S. 437, 467. 

#15 LABOR CASES 
(DC Colo., 1948). 

1% 20 LABOR CASES { 66,358, 98 F. Supp. 278. 


{ 64,724, 81 F. Supp. 397 


Forum to Enforce Contracts 


1% 19 LABOR CASES { 66,101, 94 F. Supp. 626. 

17 23 LABOR CASES { 67,660, 113 F. Supp. 137. 

827 LABOR CASES { 69,026, 132 F. Supp. 163 
(DC N. Y.), app. dism'd, 28 LABOR CASES 
§ 69,252, 224 F. (2d) 176. 

1” 28 LABOR CASES { 69,337, rev'd, 29 LABOR 
CASES { 69,729, 230 F. (2d) 81 (CA-5, 1956). 

2 Cited at footnote 9. 








Higher wages are not only socially 
desirable but economically vital to 
continuing prosperity. Increased pro- 
duction can bring about a paralyzing 
glut, unless enough people enjoy 
enough purchasing power to con- 
sume that production promptly. 
—George Meany 





collective bargaining agreements. The Su- 
preme Court has not indicated that it will 
reject such suits, but some of the lower 
courts have already construed Westinghouse 
to hold that in actions by labor unions to 
compel arbitration under Section 301, state 
law must be applied.” If the laws of the 
state do not make such agreements enforce- 
able, the federal court will not enforce the 
agreement or an arbitration award. Other 
courts have denied the requested relief for 
a judicial decree compelling an employer 
to abide by an arbitration agreement, or 
an arbitration award, on the ground that 
Section 301 authorizes suits for damages 
only, or that the Norris-LaGuardia anti- 
injunction law prohibits them from direct- 
ing specific performance.” 

In spite of some initial success in utiliz- 
ing Section 301 as a device for obtaining 
legal sanctions against employer contract 
breaches, the present tendency of the fed- 
eral courts appears to be to close the federal 
forum to suits by unions.” Yet, these federal 
courts continue to entertain employer suits 
against unions. The principal suit of this 
nature is, of course, the action for breach 
of a no-strike contract provision. Even 
where there is no specific no-strike clause 
in the agreement, a federal appellate court 
has found the union liable on the theory of 
an implied promise not to strike, based on 





2 Lincoln Mills, cited at footnote 19: News- 
paper Guild v. Times Publishing Company, 28 


LABOR CASES { 69,422, 131 F. Supp. 499; see 
also Bernhardt v. Polygraphic Company of 
America, 29 LABOR CASES £ 69,689. 

% Local 205, UE v. General Electric Company, 
27 LABOR CASES { 69,085; Newspaper Guild v. 
Herald-Traveler Corporation, 30 LABOR CASES 
4 69,890: United Steelworkers v. Galland-Hen- 
ning Manufacturing Company, 30 LABOR CASES 
{ 69,872. 

22 UE v. General Electric Company, 30 LABOR 
CASES { 69,839; Garment Workers v. Jay-Ann 
Company, 228 F. (2d) 632: TWUA v. Williams- 
port Textile, 29 LABOR CASES { 69,581, 136 F. 
Supp. 407 (DC Pa, 1955); Shoe Workers uv. 
Milson Shoe Corporation, 28 LABOR CASES 
{ 69,385; Burlesque Artists v. Hirst Enterprises, 
28 LABOR CASES { 69,458, 134 F. Supp. 203 (DC 
Pa., 1955). 
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the fact that the contract contained griev 
ance procedure. The existence of grievance 
procedure was held to signify the union’s 
pledge to resort solely to this avenue for 


the redress of grievances. 

Nevertheless, federal courts have upheld 
employer breach-of-contract actions, despit« 
a contractual commitment that any ‘liffer- 
ences or disputes should be settled by arbi 
tration. These rulings are based either on 
the ground that the federal arbitration act 
excludes enforcement of arbitration provi- 
sions in collective bargaining 
or on the circular reasoning that the arbitra- 
tion provision was made to eliminate strikes 
and, therefore, a strike does not come within 
the scope of the arbitration commitment.” 


agreements, 


The overwhelming proportion of employers 
and unions accept arbitration in good faith 
and scrupulously comply with arbitration 
agreements and awards. Yet, in 
field of equal importance are parties de 
pendent so largely upon the honesty and 
good will of each other as the sanction for 
their undertakings. 


no other 


In the absence of a statutory remedy for 
contract breaches, particularly the failure to 
go to arbitration or abide by an arbitration 
award, we give the party with the greater 
economic power the choice to 
disregard contract grievance procedures. 


observe or 


Although a few states have provided an 
adequate forum, the state approach is, at 
best, a piecemeal solution. The federal law 
prescribes the reduction of agreements to 
writing as part of the duty to bargain col- 
It is anomalous that after having 
should the 
that agreement to 
state This 
shirking of 


lectively. 


gone so far, it leave much of 


enforcement of written 
the 
affairs 
responsibility. It 
federal 


vagaries of law. state of 
Congressional 
should be remedied by 


[The End] 


** Teamsters Union v. Mead, Inc., 29 LABOR 
CASES { 69,802, 230 F. (2d) 576 (CA-1, 1956) 

*% UE v. Miller Metal Products, Inc., 26 LABOR 
CASES { 68,636, 215 F. (2d) 221; International 
Union v. Colonial Hardwood Flooring Company, 
14 LABOR CASES 64,325, 76 F. Supp. 493, aff'd, 
14 LABOR CASES { 64,517, 168 F. (2d) 33; Markel 
Electric Products, Inc. v. UE, 22 LABOR CASES 
{ 67,391, 202 F. (2d) 435; Hoover Motor Express 
Company, Inc. v. Teamsters Union, 27 LABOR 
CASES { 68,817, 217 F. (2d) 49; Commercial 
Packing Company, Inc. v. Butchers Local 563, 
27 LABorR CASES ‘ 68.828: Ludlow Manufacturing 
é Sales Company v. Textile Workers, 22 LABOR 
CASES {§ 67,164, 108 F. Supp. 45: Metal Polishers 
Union v. Rubin, 17 LABOR CASES { 65,326, 85 F. 
Supp. 363; Harris Hub Bed & Spring Company 
v,. UE, 25 LABOR CASES {§ 68,391, 121 F. Supp. 40 


reflects 


appropriate legislation. 
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A REVIEW of some recent decisions in- 
LX volving labor arbitration by the courts, 
state and federal, indicates a growing trend to 
implement the submission of disputes to 
arbitration wherever possible and the en- 
forcement of arbitration well. 
It appears that wherever an 
arreement exists in a union contract, both 
labor and management are extremely inter- 
ested in determining to what extent labor 
arbitration is affected by the NLRA. 
Does a union contract containing a griev- 
ance or arbitration provision outlaw strikes 
with respect to disputes and grievances cov- 


awards as 
arbitration 


ered by the agreement ? 

The United States Court of Appeals for 
the First Circuit said “yes” in Teamsters 
Union v. Mead, Inc., 29 Lanor Cases { 69,802, 
and the Fourth Circuit agreed in United Con- 
struction Workers v. Haislip Baking Com- 
pany, 28 Lasor Cases 9 69,316. In each of 
these two cases, however, the arbitration pro- 
cedure was the “exclusive” means of settling 
disputes and grievances, and the agreement 
did not have a “no strike” clause. These 
courts held that in the 
strike clause where arbitration is to be the 
sole and exclusive means of settling disputes 
which are covered by the agreement, this 
effect as 


absence of a no- 


provision has the same does a 
no-strike clause. 

These cases were settled purely as com- 
mon law actions, commenced in federal dis- 
trict courts for damages for breach of 
contract rather than as unfair labor prac- 
tices under the exclusive jurisdiction of the 
National Relations Board. 

Now, for the first time this question has 
been decided under the Taft-Hartley Act. 
That in itself gives distinction to I/nter- 
national Union, United Mine Workers, CCH 
Lapor Law Reports (Fourth Edition), Vol- 
ume 5, § 50,194. If the trial examiner’s rul- 
sustained by the NLRB and the 
will have far-reaching results in 


Lah« yr 


ing is 
courts, it 


Arbitration 


that it affects the incorporation of arbitra- 
tion agreements in union contracts. 

In this case, arbitration, though provided 
for, was not expressly stated to be the sole 
and exclusive means of settling disputes as 
it was in the Mead and Haislip cases. 

Similarly, this union contract was silent 
as to a no-strike clause. Nev ertheless, the 
trial examiner held that a strike in support 
of a grievance that could have been settled 
under the grievance procedure provided was 
a breach of contract and a refusal to bargain 
in good faith, which is a violation of the 
Taft-Hartley Act. 

In the words of the trial 
is not the precise words used, but the intent 
of the parties as whole 
agreement, that is controlling.” 
he ruled that other changes in the contract 
indicated that an interpretation authorizing 
strikes notwithstanding the grievance pro- 
cedure would be inconsistent with the mean- 


examiner: “It 


disclosed in the 
Moreover, 


ing of the contract as a whole. 

In the past a great management 
negotiators had avoided arbitration. If this 
ruling stands it might well mean that man- 
regard arbitration 
Unions may hesi- 


many 


agement might come to 
as a two-edged sword 

tate to enter into contracts providing for 
arbitration unless their right to strike remains 
contract provisions 


notwithstanding these 


The other 
plained of in this case was in the nature of 
failure to bargain in good faith. The con- 
clusion that the strike constituted a refusal 
bargain was based upon a line of 
reasoning flowing from the Personal Prod- 
ucts Corporation case, CCH Lasor Law Re- 
ports (Fourth Edition), Volume 5, § 53,360 
before the Supreme 


aspect of the conduct com- 


to so 


(which is at 
Court). 

The Taft-Hartley Act requires only that 
bargaining be in good faith but it does not 
prescribe the procedures that would amount 
Perhaps like the nonexistent 
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present 


to good faith. 





definition of fraud, to define it is to possibly 
allow the perpetration of the act which is 
proscribed. But a union and an employer 
may establish for themselves what amounts 
to a means of determining “good faith” in 
their bargaining agreement. One such way 
is with an arbitration agreement. Failure 
to abide by an arbitration agreement can 
also be failure to bargain in good faith. 

Though admitting that this case is dif- 
ferent on the facts from the Personal Prod- 
ucts case, the trial examiner held that the 
same principle applied. In both cases the 
union resorted to economic strikes, which are 
unprotected activities, to force an employer 
to yield to union demands instead of bar- 
gaining in good faith. 

The union had attempted, while engaged 
in negotiations, to force the employer’s 
acceptance of its demands by the use of slow- 
downs and other harassments such as un- 
announced walkouts and refusals to work 
overtime. The NLRB held that the union, 
by engaging in these unprotected activities, 
had refused to bargain in good faith. 

The Court of Appeals for the District 
of Columbia refused, however, to enforce the 
Board’s order. The trial examiner felt himself 
bound to follow the reasoning of the Board as 
it had not agreed with the court of appeals 
decision. The Supreme Court has agreed 
to review the decision. 

The findings of the trial examiner may 
open up the whole area of policing of griev- 
ance proceedings to an already overworked 
NLRB which has been forced to adopt 
jurisdictional yardsticks in an attempt to 
expedite the handling of its work load. Also 
it may mean that a union will refrain from 
using contractual procedures (arbitration 
clauses in collective bargaining agreements), 
for the settlement of grievances, as it will 
render the breach of such an agreement 
subject both to a suit at law and equity and 
to actions before the NLRB based on unfair 
labor practices. 

Noncompliance by the union held to be a 
refusal to bargain in good faith will very 
likely mean that management noncompliance 
will result in the same holding as well. 


State Board Orders Arbitration 


Although “excessive” judicial intervention 
in labor arbitration is the fear of some nego- 
tiators in labor relations, there are times 
when it is specifically provided for by the 
parties. There are other instances where 
an outside administrative agency is called 
upon to lend its weight to the submission 
of a particular grievance to arbitration when 
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there has been a disagreement as to the 
arbitrability of the issue. 

Because labor arbitration is voluntary, 
the parties seek to be bound by the terms 
of their agreement. Any intervention which 
is not provided for would be regarded as an 
infringement of this voluntary status. Arbi- 
tration as the last step in the grievance 
procedure provides an expedient and in- 
expensive method of settling differences be- 
tween labor and management by people 
who usually have qualified experience with 
the issues in dispute. 

Failure to follow the outlined steps of a 
grievance procedure that leads ultimately to 
arbitration will render a defaulting party 
guilty of an unfair labor practice, that is, 
provided arbitration is incorporated in a 
collective bargaining agreement. 

This was the case in Wisconsin Motor 
Corporation v. WERB, 30 Lapor CAses 
7 69,950. A difference of opinion between 
the company and the union had arisen with 
regard to the interpretation of the collective 
bargaining agreement to determine the rate 
classification of employees who operated 
newly acquired machinery. The union con- 
tract contained an arbitration clause which 
outlined the steps in the grievance proce- 
dure. If the grievance complained of was 
not resolved in the earlier steps, it would 
ultimately reach the last stage of the pro- 
cedure, which provided for arbitration. 
There was a provision for the appointment 
of an impartial arbitrator by 
several outside agencies. 

The company contended that the griev- 
ance was to be resolved at one of the earlier 
steps outlined in the grievance procedure. 
In the event that it was not resolved at that 
stage it would proceed no further. In effect, 
the company maintained that a new rate 
classification was not an arbitrable issue. 
The union, on the other hand, claimed that 
it was a proper issue subject to arbitration. 

Testimony indicated that the machine rate 
classification was discussed but not resolved 
at the first step in the grievance procedure. 
It was then discussed by the union at the 
next step. The company refused to recog- 
nize the fact that it was proper to discuss 
it here at all. Again it was not resolved. 

The union, after presenting a notice to 
arbitrate fo the company, proceeded, upon 
company refusal to arbitrate the rate classi- 
fication except under the terms of the first 
step, to apply to the Wisconsin State In- 
dustrial Commission for the appointment 
of an arbitrator. 

The company subsequently filed an “unfair 
labor practice” complaint with the Wiscon- 
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sin Employment Relations Board. The 
charge was based on the union’s failure to 
abide by the grievance procedure. 

The WERB found that when grievances 
between the parties are unresolved in the 
grievance procedure, the agreement requires 
the mutual agreement of the parties upon 
the selection of an arbitrator. The unilateral 
request by the union of the Wisconsin State 
Industrial Commission to appoint an arbi- 
violation of the collective bar- 
and an unfair labor 


trator is a 
gaining agreement 
practice. 

The board ordered the union to 
in demanding that the unresolved pay rate 
classification be submitted to arbitration 
by the designated arbitrator appointed by 
the industrial commission. The board also 
ordered the company to stop objecting to 
the submission of the issue to arbitration. 
The board ordered that the company and 
the union immediately attempt to mutually 
agree upon the appointment of an impartial 
arbitrator. In the event that they could 
not, the board designated several agencies 
which could, upon the application of one 
or the other parties, appoint an arbitrator. 


desist 


The company appealed this decision of 
the WERB in the courts. The Wisconsin 
board then commenced an action to have 
the court affirm its findings. Both cases 
were consolidated by the court upon agree- 
ment of the parties. 

The company maintained that the board’s 
policy in the past has not been to attempt 
to interpret the contract after the parties 
themselves had voluntarily agreed upon a 
means by which any dispute between them 
might be adjusted. 

The court held that there was nothing 
in the collective bargaining contract to indi- 
cate that a machine rate classification for 
new machines is arbitrable under the earlier 
steps in the grievance procedure. The con- 
tract is clear. Grievances not resolved in 
these earlier steps are governed by Article 15, 
Section 6 of the bargaining agreement: 
“Should any dispute, differences, or griev- 
ances arising because of interpretation of 
the contract fail to have been concluded 
in the above steps the matter may be 
referred to a mutually agreed upon arbi- 
trator, and if the parties cannot agree upon 
an arbitrator the appointment of an 
arbitrator shall be requested of the 
Wisconsin State Industrial Commission .. . . 

“Certainly, where there is a difference of 
opinion as to the interpretation of the 
contract itself, the Wisconsin E. R. B. has 
the jurisdiction and authority to determine 
such issue,” the court held. 
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The court cited International Union v. 
WERB, 19 Lapor Cases § 66,172. In this 
case the Wisconsin Supreme Court said: 
“The interpretation of collective-bargaining 
agreements by the board is wholly devoted 
to and limited by that purpose.” 

Here then the breach of an 
agreement in a collective bargaining agree- 
ment is an unfair labor practice which gives 
the Wisconsin labor board the jurisdiction 
order arbitration of a 


arbitration 


and power to 


grievance. 
Was this an example of unwarranted in- 
tervention by an outside party? 


Can Federal Court Enforce 
Arbitration Award? 


A dispute arose between an employer and 
a union representing his employees over 
vacation pay. Upon the employer’s notifica- 
tion that it would not recognize or pay 
vacation pay under the union agreement, 
the matter was submitted to arbitration 
pursuant to the contract provisions negoti- 
ated earlier with the union. 

An award in favor of the union was en- 
tered by the arbitrator. The employer re- 
fused to abide by the award. 

The union brought this action in a federal 
district court in Tennessee to enforce the 
arbitration award. (Clothing Workers v 
Kornman Company, 30 Laspor Cases § 69,952.) 
Jurisdiction of the federal court was in- 
voked on three grounds by the union: 

(1) Section 301 of the Labor Management 
Relations Act; 

(2) United States Arbitration 

(3) diversity of citizenship. 

A motion was made by the employer to 
dismiss for want of jurisdiction. 

With respect to Section 301 of the Taft- 
Hartley Act, the employer said that the 
action was one to recover accrued wages. 
Consequently, jurisdiction could be invoked 
under Section 301 as construed by the Su- 
preme Court in the case of Westinghouse 
Salaried Employees v. Westinghouse Electric 
Corporation, 27 Lasor Cases ¥ 69,063. 

The employer contended that with respect 
to diversity of citizenship the union is not 
the real party in interest within the mean- 
ing of the Federal Rules of Civil Procedure 
and that the plaintiff, as a labor union, con- 
sidered apart from its members, is not a 
citizen within the meaning of that term used 
in the diversity jurisdiction statute. 

The court, in ruling on the employees’ 
motion to dismiss, said that it has been 
generally understood and actually held by 
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Act; 





a number of courts that an unincorporated 
association, such as a labor union, although 
having a capacity to sue and be sued as an 
entity, is not a citizen for diversity purposes 
in federal courts. 

However, this court noted the action of 
the Court of Appeals for the Sixth Circuit 
which intimated that it was prepared to 
hold that an unincorporated labor union 
may be, for diversity purposes, a citizen of 
the state in which its principal business 
office is located if it possesses the general 
attributes of a corporation. (American Fed- 
eration of Musicians v, Stein, 26 LaBor CASES 
{ 68,491.) 

The Stein case was an action for damages, 
sounding in tort, and for an injunction. The 
Sixth Circuit affirmed the judgment of 
the district court granting a preliminary 
injunction and remanded the case to the 
district court with directions to determine 
from the evidence whether or not the de- 
fendant labor union was a corporation as 
described in the Coronado case (259 U. S. 
344). See Robert W. Gilbert, “The Inter- 
national Union—A New Legal Entity,” 7 
Lasor LAw JourNAL 335 (June, 1956). 

The Tennessee district court held in 
Kornman that in view of the Stein case the 
motion to dismiss should be overruled and 
the action should go on the merits as well 
as upon the jurisdiction question. It is to 
be determined from the evidence whether 
the union possesses the quality of citizen- 
ship necessary for diversity. 


The Supreme Court decision in the West- 
inghouse case holds that it was the intent of 
Congress to confer jurisdiction upon federal 
courts if the action was “uniquely personal.” 
The majority of the Supreme Court did not 
possess the doubts of the dissenting justices 
and are apparently inclined to hold, the 
district court continued, that Section 301 
is a valid grant of judicial power to thie 
federal courts with respect to actions prop- 
erly brought by a labor union in its own 
name under that section, as distinguished 
from those actions which are to be regarded 
as strictly personal to the individual employees 

The court would not determine at the 
time of the motion to dismiss whether or 
not the union’s action was analogous to an 
action for accrued wages, as contended by 
the employer, within the meaning of the 
Westinghouse case or whether it was one 
over which Congress intended to 
jurisdiction. The court decided to await 
the presentation of evidence rather than 
rule on that at this stage. It overruled the 
motion of the employer to dismiss on the 
grounds of lack of jurisdiction. 

In the district court’s determination of 
whether it has the authority to enforce the 
arbitration award in this case it will be of 
note to see what reliance is placed upon 
the recent decisions of the First Circuit in 
Local 205, UE v. General Electric Corpora- 
tion, 30 Laspor Cases § 69,909, and of the 
Fifth Circuit in Lincoln Mills v. Textile 
Workers Union, 29 Lapor Cases { 69,729. 
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PROS AND CONS OF THE GUARANTEED ANNUAL WAGE— 
Continued from page 424 





these queries there are no scientific answers, 
merely opinions. At least it can be said 
that the GAW is not a remedy for business 
fluctuations but rather a compensatory meas- 
ure; it is definitely not a panacea capable 
of curing any and all of the ills associated 
with the instability of modern capitalism. 
Of this we can be relatively 
Neither the foreboding predictions of man- 
agement spokesmen nor the optimistic claims 
of labor realistically reflect the potential 
economic connotations of the GAW.” Need- 
less to say, the economic implications of the 
GAW will be directly dependent upon the 
types of industries—expanding, static or 
declining—adopting such plans. In all prob- 
ability rare will be the case where GAW 


certain: 


eliminates insecurity; equally exceptional 
will be the situation where extremely pain- 
ful business adjustments ensue. American 
labor is all too well acquainted with economic 
insecurity to expect its immediate disappear- 
ance; business enterprise has endured equally 
abhorred changes in the collective bargain- 
ing agenda. A canceling of negative and 
positive economic connotations can be ex- 
pected to accompany the acceptance of the 
GAW—not a generally severe disruption of 
business activity, on the one hand, or a 
clear-cut enhancement of economic security, 
on the other. American capitalism has ab- 
sorbed, without faltering, institutional rear- 
rangements of significance easily equal to 
that of the GAW and can be expected to 
do so in the future. [The End] 





% More sobering is Leeman's prediction that 
the most detrimen‘al. economic repercussions 
of the GAW will occur in those industries where 
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the guarantee is most sorely needed. Leeman, 
work cited at footnote 25, at pp. 509-570. 
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New Jersey Wage Order 
Eliminates ‘‘Zones”’ 


A new industry minimum wage order, 
Mandatory Order No. 11, in New Jersey 
will increase the “minimum fair wage rates” 
for women and minors employed in “retail 
trade occupations” to not less than $1 per 
hour. The increase will become effective 
October 9, 1956. The last change had been 
in July of 1946. “Minors” means any boy 
or girl under 21 years of age. 

There are two important aspects to what 
ordinarily would be just increases in the 
minimum wage to be paid in the industry. 
One is the way in which New Jersey sought 
to have its new overtime wage rate intro- 
duced and the other is the elimination of 
the previously existing “zone” system in mini- 
mum wage rate application. 

Prior to these new minimum wage rates 
in the retail trade industry, the minimum 
hourly wage rate was 60 cents per hour for 
Zone A and 55 cents per hour for Zone B. 
Ten specified New Jersey counties were in 
what was designated as Zone A; the remain- 
ing 13 counties comprised Zone B. The 
place of employment determined the appli- 
cable wage rate. 

The new minimum has changed all that. 
It applies uniformly to all women and minors 
in the retail trade regardless of the county 
in which they happen to be employed. 

Students under 21 years of age and learners 
may be paid less than the minimum, but 
not less than 85 cents per hour. Learners 
had been receiving the minimum wage rate 
that was in effect prior to this. A “learner” 
is any new employee during the first 180 
days of employment. 

Overtime pay rates were correspondingly 
changed to reflect the increases in hourly 
wage minimum pay. Zone differences were 


Wages . . . Hours 


‘ 


likewise eliminated. New Jersey staggered 
the effective dates of its new overtime wage 
rate and the number of hours which con- 
stitute a regular workweek. 

All women or minors employed in the 
retail trade who earn $2 or less an hour 
are eligible for the increased overtime pay 
compensation rate. 

Those who work in excess of (1) 48 
hours per week after January 1, 1957, (2) 45 
hours after July 1, 1957, and (3) 40 hours 
after January 1, 1958, will be paid time and 
a half for overtime. 

Pre-existent overtime pay rates were not 
uniform throughout New Jersey but varied 
according to “zone.” However, the work- 
week consisted of 40 hours in Zone A, to 
be paid at a straight time rate, whereas in 
Zone B the workweek was 44 hours. 

Perhaps the reason for New Jersey’s grad- 
ual adoption of the uniform increased over- 
time pay rate was to allow the retail trade 
time to modify its operations so that it 
might be able to eliminate the necessity for 
overtime employment and its increased costs. 

Newsboys are specifically exempted from 
the provisions of this wage order, as are 
those employed in “casual” employment. 

The daily minimum wage remains un- 
changed at $2 per hour if a worker is 
authorized to report for work regardless of 
the length of time he is actually employed 
that day. This daily minimum does not 
apply to minor students who attend school. 


New Wage Determination 
for Office Machine Industry 


A new industry-wide minimum wage order 
became effective June 18, 1956. Under the 
provisions of the Walsh-Healey Public Con- 
tracts Act, the Secretary of Labor estab- 


433 





lished a minimum wage of $1.10 per hour 
for the office machine industry. 


Some $22 million was awarded the in- 
dustry in government contracts in 1954 and 
approximately 75,000 workers were engaged 
in the production of this equipment. 


Provisions were made for the employ- 
ment of bona-fide apprentices at less than 
the $1.10 minimum. Employment at rates 
less than $1 per hour, though, would have to 
meet the same standards or requirements 
under regulations issued under the Fair 
Labor Standards Act. 


Employment at the rates between $1 and 
$1.10 per hour will have to meet the stand- 
ards of the Labor Department’s Bureau of 
Apprenticeship or the standards of a state 
apprenticeship agency recognized by that 
bureau. 


Handicapped workers were not specifi- 
cally provided for in this order as it was 
declared that employment of such workers 
below the prevailing minimum wages is 
adequately covered in the Public Contracts 
Act. 


The Secretary of Labor included in the 
definition of the office machine industry 
electronic computing and associated infor- 
mation processing equipment, as these are 
customarily manufactured by firms which 
make office machines. 


If automation of office work continues to 
increase, this minimum wage order for the 
business machine industry may affect con- 
siderably more workers than at present, as 
there will be an increased demand for elec- 
tronic information processing equipment. 


Employment Standards for Minors 


With summer here and schools recessed 
until the fall, some 20 million youngsters be- 
tween the ages of ten and 18 will be eligible 
for some kind of vacation-time employment. 
There is every indication from the number 


of employment certificates issued (which 
are required by all states except Idaho, 
Mississippi and South Carolina) that there 
will be more teenagers employed at sum- 
mer jobs than at any time since World 
War II, according to the Department of 
Commerce. 

These teenagers will be able to find em- 
ployment due in part to the increased de- 
mand for labor which is seasonal in some 
industries during the months of July and 
August. Teenagers will also be recruited 
by many farmers, who will need them for 
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the gathering and picking of fruits and 
vegetables which are harvested during the 
summer. Seasonal increases in the retail 
trade, all branches, is experienced during 


the summer, too. 


Besides these jobs there are traditional 
schoolboy and schoolgirl jobs which occur 
every summer, be they mowing lawns or 
selling lemonade. 

The boy selling tickets to the rides in an 
amusement park in Coney Island and the 
girl selling notions in the local five and dime 
store in Rockford, Illinois, have more in 
common than that they both are working 
at summer jobs. Both are protected and 
covered by the child labor provisions of the 
law in the state in which they work. Along 
with this protection is the restriction placed 
upon them and employers in the hiring of 
children for certain jobs and under particu- 
lar circumstances. This restriction serves to 
protect the employer and public as well as 
the teenage worker and may originate from 
a state or federal statute. These standards 
of employment may be applicable individ- 
ually or simultaneously. 

They apply to a kid with a shoeshine box 
on a corner in Philadelphia and to the boy 
with a newspaper delivery route in Daven- 
port, Iowa. A girl waiting tables in a tea- 
room in Madison, Wisconsin, or working 
as a counselor in a children’s summer camp 
in Maine, a lifeguard on the beach at Malibu 
or a busboy in a hotel in Dallas, a caddie 
on the golf course at Denver or a messen- 
ger boy in Atlanta—all of them are protected 
in some way, and all must abide by the child 
labor laws enacted for their protection in 
the states in which they work. 


These laws detail the requirements neces- 
sary for employment of youngsters of par- 
ticular ages. An employment certificate, 
issued usually by some state educational 
agency, is the first requirement which need 
be complied with prior to the hiring of any 
minor. In many states the teenager him- 
self cannot apply for the employment cer- 
tificate; rather, his intended employer must 
make the application, or the name of a pros- 
pective employer must be submitted at the 
time application is made for the employ- 
ment certificate. More often than not special 
summer vacation employment certificates 
which expire upon resumption of the school 
term are issued to boys and girls who work 
only during the summer vacation. 

The purpose behind the child labor pro- 
visions of state and federal statutes is the 
prevention of the oppressive use of child 
labor. These provisions apply equally to 
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boys and girls who work temporarily dur- 
ing vacations and after school hours and to 
children who work full time the year around. 
The only difference is that most states have 
compulsory education which require a 
certain minimum amount of schooling before a 
child is allowed to work full time. These edu- 
cational requirements that exist in all states 
but Arizona, Mississippi, Missouri and South 
Carolina and the District of Columbia do 
not apply to summertime employment. 


laws 


As a means of limiting the employment of 
children in jobs which are not desirable to 
children’s welfare or the public 
interest, industries have pro- 
scribed from employing minors under a certain 
minimum age. Another method of prohibiting 
the employment of underage teenagers is the 
setting forth of particular occupations or jobs 
as hazardous or unhealthy; still another is 
the declaring of particular conditions under 
which children cannot work. 


either the 


specific been 


The laws of each state must be checked 
for the determining of whether or not a job 
is foreclosed to a child. This is true for a 
summertime job as well as for a full-time, 
year-around job. 

The federal Fair Labor Standards Act is 
concerned with the employment of children 
under 18 years of age, although state and 
other federal laws should be watched by 
the employer for higher standards which 
apply to the hiring of minors. 

The minimum is generally 16 for childgen 
covered by the FLSA, and the Secretary of 
Labor can establish what kind of work 14- 
and 15-year-olds may engage in, taking their 
health and education into account. 

The minimum age for those eligible to 
work in occupations which are declared 
hazardous by the Secretary of Labor is 18. 
There are 12 such hazardous occupations: 
work in mines, explosive plants, logging op- 
erations, slaughtering houses, coal mining; 
work involved in the operation of power 
machinery in the bakery industry, paper 
products industry, sheet metal industry; work 
involving exposure to radioactive substan- 
ces, the operation of power-driven wood- 
working machines, the operation of power 
hoists or elevators; and work as a truck- 
driver or helper. However, provisions are 
made for the employment of minors under 
18 in these jobs if they are apprentices, 
trainees or student learners. 

There are minimum age requirements for 
the employment of 16-year-olds and for 
14-year-olds, as well. 


Wages .. . Hours 


The FLSA makes it necessary to ascer- 
tain the ages of children when employing 
them in commerce, in the production of 
goods for commerce, or in establishments 
producing goods for shipment in commerce. 
In recognizing the fact that an employer 
may unknowingly hire an underage child, 
the FLSA provides that an officially exe- 
cuted age certificate shall be a defense 
against the employment of an underage child. 


The most important exemptions to cover- 
age of this act are the exclusion of children 
under 16 when employed by their parents in 
occupations other than mining or manufac- 
turing or those found to be hazardous, and 
the employment of children in agriculture 


outside of school hours. Children who deliver 


newspapers to residential subscribers are 
excluded as well. 

Nothing in the FLSA overrides or nulli- 
fies the higher standards set by other federal 
acts such as the Walsh-Healey Act or the 
Sugar Act of 1948 or state laws 


It is important to remember that a person 
can be guilty of violating the FLSA even 
though he himself does not employ any 
In regard to children filling sum- 
important in 


and 


children. 
becomes 
Crew 

hire the 


this 
particularly. 
usually 


mertime jobs 


agriculture chiefs 
labor contractors 
necessary for the gathering and harvesting 
Teenagers 


hands 


of summer fruits and vegetables 
are often recruited for this type of work as 
they become available for employment at 
the time the produce is ready for picking 
and gathering. 

Children ten years of age or older can 
engage in such activities as shoeshining and 
newspaper delivery in most states. Some 
states set a higher minimum age require- 
ment for shoeshine boys—1l2 years in some 
instances, In any event, 11 states and the 
District of Columbia require that boys en- 
gaged in street occupations—which these 
are—must have street badges. Their pur- 
pose is to make it evident to the public that 
the boy is eligible and qualified to work at 
the particular job and to help the 
enforce the hours after which a boy of a 
particular age cannot work. Most states do 
not allow children to work before 7 a.m. or 
after 7 p.m. With regard to daily hours 
worked, children are not permitted to work 
more than eight hours in one day and never 
more than 40 hours in any six-day workweek. 


State 


As many states have established mini- 


mum wages and maximum hours for specific 
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industries which apply to women and chil- 
dren, each employer must check his own 
state. 


Alabama, Colorado, Delaware, Florida, 
Georgia, Massachusetts, Michigan, New Jer- 
sey, North Dakota and Pennsylvania have 
laws regulating the employment of minors 
under 12 years of age. 


Only California, the District of Columbia, 
Florida, Idaho, Illinois, Kentucky, Maine, 
Massachusetts, Minnesota, Nevada, New 
Jersey, North Carolina, Oklahoma, Rhode 
Island, South Carolina, South Dakota, Ten- 
nessee, Vermont and Wisconsin require the 
keeping of records on the number and ages 
of minors employed. There are 28 states 


and the District of Columbia which require 
the posting of all labor regulations that 
apply to minors where they are employed. 


Thirty-one states prohibit the employ- 
ment of minors in specific industries under 
a particular age. This is usually 18. Some 
states require special age and employment 
certificates for children to work in these 
industries. Some states, rather than legis- 
laie an entire specific industry as being fore- 
closed to minors, set out conditions under 
which children cannot be employed. These 
conditions consist of the physical surroundings 
and effects that particular manufacturing pro- 
cesses will have on the health of the young- 
ster or the impression that certain social 
conditions will make upon his mind. An 
example of the latter is the prohibition of 
minors under 18 or 21, depending on the 
states, of serving or even being employed 
in any place or establishment that serves 
alcoholic beverages for consumption on the 
premises. 


Prior to hiring a child an employer should 
carefully check the following: 


(1) Is the job, industry or the condition 
in which the child shall work regulated by 
the state or federal government? 


(2) Does the child meet the requirements 
prescribed by the state with regard to an 
employment certificate, street badge and age 
and health certification ? 


(3) Will the employer be able to meet 
the requirements of either the state law or 
federal law in regard to keeping records 
and posting requirements? 

(4) Will the child be able to work during 
the hours intended by the employer or are 
there restrictions as to the time the teenager 
can work and the number of hours he can 
work? 
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(5) Will the employer be able to meet 
whatever minimum wage and maximum 
hour provisions are made in either state or 
federal law? 

All phases of the economy have come to 
rely upon and use some of the available 
teenage labor for work during vacation time 
in the summer. 


State Industry Minimums 
Invalidated by Court 


A recent decision has invalidated the 
Ohio minimum wage as it applies to women 
and children in the food and lodging industry. 


The Director of the Department of In- 
dustrial Relations amended a report of the 
Ohio Wage Board and declared such amended 
report to be Amended Mandatory Order 
No. 3, which established a minimum wage 
of 55 cents per hour for nonservice em- 
ployees and 40 cents per hour for service 
employees. This mandate had been in effect 
since December 15, 1950. Its purpose was to 
establish an industrial minimum wage for the 
lodging and food industry in Ohio, Five 
years later the Court of Common Pleas, 
Franklin County, Ohio, held this industry 
wage order to be invalid when challenged 
recently in Gosnell v. Woldman, 30 Lasor 
Cases { 69,896. 


The Minimum Fair Wage Standards 
Act, under whose procedural provisions 
th®& mandate was issued, was adopted by 
the Ohio General Assembly in 1933. The 
Administrative Procedure Act was adopted 
in 1943 with amendments made in 1945. 


The Court of Common Pleas concluded 
that the amendments of 1945 to the Ohio 
Administrative Procedure Act broaden the 
scope of “agency” as it had appeared prior 
to amendment, from those offices, depart- 
ments, etc., of the state which have au- 
thority to issue, suspend, revoke or cancel 
licenses to now include any official in the 
Department of Industrial Relations and other- 
wise who had authority to promulgate rules. 

“It is the opinion of the Court, therefore, 
that with respect to the promulgation of 
rules and regulations by the Director . . . the 
provisions of the Minimum Fair Wage 
Standards Act were supplanted by the pro- 
visions of the Administrative Procedure Act 
as amended.” 

It was admitted that the procedure au- 
thorized in the APA was not followed by 
the director in the promulgation of the 
industry minimum wage order. 
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Not Another Lost Cause! 


The Case for Right-to-Work Laws. Rev. 
Edward A. Keller, C. S. C. The Heritage 
Foundation, Inc., 75 East Wacker Drive, 
Chicago 1, Illinois. 1956. 128 pages. $1.50. 


This is a most welcome book for two 
reasons. First, it presents such lucid argu- 
ments for voluntary unionism that the op- 
ponents of right-to-work laws are left with 
nothing but the exhaust of their bombast; 
second, this book puts the record straight 
on the attitude of the clergy on _ this 
schismatic right-to-work issue. 


To understand the rationale of the laws 
of 17 states in the southern part of the 
United States, one must realize that the 
enactment of Section 8(a)(3) of the Taft- 
Hartley Act, while aimed at giving com- 
pulsory unionism the power to lift itself by 
its own bootstraps, did not destroy volun- 
tary unionism. Rather the Taft-Hartley Act 
by Section 14(b) encouraged the enactment 
of laws for the protection of the freedom 
of those who did not care to associate in- 
voluntarily or otherwise with a labor union. 


This is the section which unionists con- 
tend must be repealed. It is the main pole 
of the tent. Pursuant to this section, 17 
sovereign states have enacted right-to-work 
laws. Laity and clergy alike have charged 
immoral motivation in their enactment, and 
the laws have also been charged with creat- 
ing an immoral free rider situation, but the 
unionists’ argument regarding “union bust- 
ing” motivation, free riders and economic 
freedom, like the walls of Jericho, come 
tumbling down before Father Keller’s trumpet 
blasts of logic. The author cites the re- 
cently enacted Utah law as typical of the 
laws of the other 16 states: “Section 8. 
No employer shall require any person to 
become or remain a member of any labor 
union, labor organization or any other type 
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of association as a condition of employment 
or continuation of employment by such 
employers. 

“Section 9. No employer shall require any 
person to abstain or refrain from member- 
ship in any labor union, labor organization 
or any other type of association as a con- 
dition of employment or continuation of 
employment.” 


It is charged that the enacting motivation 
of right-to-work laws is “union busting” 
but how can it be said that these laws are 
aimed at destroying unions when they do 
not require employees to abstain or refrain 
from membership in a union? Stated posi- 
tively, the states have embarked upon a 
legislative program designed to afford pro- 
tection to voluntary unionism in the same 
manner in which involuntary or union shop 
unionism is protected. 


Voluntary unionism could have no better 
champion than Samuel Gompers. The au- 
thor quotes extensively from the “Grand 
Old Man’s” last address as president of the 
American Federation of Labor: “It was a 
voluntary coming together of unions with 
common needs and common aims. That 
feeling of mutuality has been a stronger 
bond of union than could be welded by an 
autocratic authority. Guided by voluntary 
principles our Federation has grown from a 
weakling into the strongest, best organized 
labor movement of all the world. 


I want to urge devotion to the 
fundamentals of human liberty—the prin- 
ciples of voluntarism. No lasting gain has 
ever come from compulsion. If we seek to 
force, we but tear apart that which, united, 
is invincible. 


I want to say to you, men and 
women of the American Labor movement, 
do not reject the cornerstone upon which 
labor’s structure has been builded—but base 
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your all upon voluntary principles and 
illumine your every problem by consecrated 
devotion to that highest of all purposes— 
human well-being in the fullest, widest, 
deepest sense.” 

“Yes, but say the opponents of 
right-to-work laws. That creates an unfair 
situation by saddling a collective bargaining 
agent with a group of free riders because, 
under the Taft-Hartley Act, the agent is 
required to bargain for all employees—those 
who are and those who are not members. 


Reverend Keller replies: 

“Union leaders stress this argument of 
being forced to ‘service’ non-union workers 
under the principle of ‘exclusive represen- 
tation’. What is not told is that ‘exclusive 
representation’ was fought for strenuously 
by the unions on the ground that if they 
did not bargain for the non-union workers, 
the employer could use favoritism toward 
the non-union workers as a means of weak- 
ening or destroying the union. In all fair- 
ness, therefore, it should be pointed out that 
the non-union workers in an open shop 
today are not ‘free riders’ but forced riders 
since under the Taft-Hartley Act they lose 
their right to bargain individually with their 
employers 2nd are forced to bargain through 
the union. “ 

Union security clauses may be an effective 
way to exercise the right of “unionism but 
they are not a necessary means. No one 
has proved that compulsory unionism is the 
only reasonable and normal means of secu- 
rity for labor unions today. 


“It should be emphasized that the right 
not to join is a necessary corollary of the 
right to join, for without a right not to join 
there can be no such thing as a right to join. 
Freedom rests on choice, and where choice 
is denied freedom is destroyed as well. 


“It is repugnant that free American citi- 
zens be forced, under compulsory unionism, 
to make contributions to causes, political 
or economic, to which they may be opposed 
in principle or in conscience. The merger 
of the A. F. of L. and the CIO into one 
huge labor organization which has as one 
of its important objectives political action 
and the use of part of the initiation fees, 
dues and uniform assessments for that pur- 
pose, is one of the strongest arguments, 
today, against compulsory unionism and the 
forced political contribution for political 
purposes to which many members may be 
opposed. One has only to recall the open 
political contributions of John L. Lewis, 
Sidney Hillman, David Dubinsky et al. in 
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former years to realize the inherent danger 


under compulsory unionism 


There is no reason to the argument that 
those states in wh'ch these laws have been 
enacted are the backward states. One has 
only to tour that section of the United 
States to witness in person its industrial 
revolution and to view its economic well 
being. This is a fact supported by statistics. 

The motivation, the restraint on 
security or the converse of the free rider 
argument are attacked by members of the 
clergy as immoral, and this division of opin- 
ion, particularly among the members of the 
Catholic clergy, caused considerable 
consternation in the minds of Catholic 
workers. It is not understandable to many 
how there can be diametrically opposed 
opinions by high placed Catholic clergy who 
both claim to interpret the same doctrine. 


union 


has 


Father Keller shows that “The church is 
the ally of nothing but the Truth and Charity 
of Christ.” That is, the church is neither 
prolabor nor promanagement. Its encyclicals 
are broad doctrines for guidance. They are 
not attacks upon economic or political doc- 
trines or institutions and, therefore, a diver- 
gence of opinion among the clergy can be 
condoned, for either side is but sincerely 
expressing belief in the application of these 
doctrines and, through such airing of views, 
seeking the truth. 


‘But the Church is not for Labor to the 
exclusion of all other claims of rights and 
justice. The Church, however, has 
never made the fatal error of conceiving 
that Labor and its problems are her sole 
concern, or that other elements of the social 
structures should be ignored and forgotten. 
The role of the Church in human society 
is to maintain balance. The tendency of all 
partisanship is to upset balance. 

“. . Nothing in this paper,” a Catholic 
bishop is quoted as saying, “need be under- 
stood as implying that workmen are morally 
obliged to belong to labor unions. People 
can consistently advocate the legal liberty 
of a group of workmen to make union-shop 
contracts while defending their moral liberty 
to decide not to enter into such contracts 
or even to decide not to form a union.” 


Perhaps one can best understand the case 
for compulsory unionism when it is realized 
that rank-and-file defection is the Achilles 
heel of unionism. The power to discipline 
even by bringing about a member’s dis- 
charge from his job if he fails to keep up 
his dues is the authority sought. What did 
unions offer prior to the time when they 
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received from the statute this union shop 
authority that caused so many men to 
voluntarily associate themselves with the 
union? Clearly, they had a package. Per- 
haps it was Samuel Gompers’ package. 
Perhaps it was the package of the Grand 
Chief of the Brotherhood of Locomotive 
Engineers, Mr. Guy L. Brown: “We still 
think that labor in the long run has a good 
enough product that you won't have to 
force men to join.” Doesn’t it follow that 
he who needs compulsion must have an 
inferior product? No, voluntary unionism 
is not another lost cause. 


Strike Votes 

Union Strike Votes: Current Practice and 
Proposed Controls. Herbert S. Parnes. Indus- 
trial Relations Section, Department of Eco- 
nomics and Sociology, Princeton University, 
Princeton, New Jersey. 1956. 141 pages. $3. 

The case for government-conducted strike 
votes by those who advocate such legislation 
contends that because strikes so vitally affect 
the individual worker they ought not to occur 
unless a majority of the workers who will be 
affected have authorized them. 

Moreover, this authorization should be regis- 
tered in such a way as to eliminate any doubt 
that the workers are expressing their “true” 
attitudes on the basis of an adequate under- 
standing of the issues prevailing at the time 
of the strike. Moreover, under no circum- 
stances do nonmembers of the union in the 
bargaining unit have a voice; they are barred 
from voting in union-conducted elections. 

Implicit in all claims is the assumption of a 
divergence of interest between union leaders 
and the rank and file. With respect to strike 
action specifically, it is assumed that rank-and- 
file unionists are generally more reluctant to 
strike than their leaders. 

From a view of trade union practices, the 
author believes it follows that only if strike 
votes are required by law, and administered 
at times and in a manner prescribed by gov- 
ernmental regulations, can they be construed 
as an instrument of the rank-and-file deter- 
mination in the strike decision. 

Six states had strike legislation on their 
statute books in 1955, and only Michigan 
required that the votes be conducted by 
governmental agencies. 

The results of government-conducted 
strike votes confirm the view that only 
rarely do rank-and-file members fail to sup- 
port the recommendations of their leaders 
on the question of strike authorization. It 
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occurred in about one tenth of the elections 
held under the Smith-Connally Act, one 
fifth of the times under the Michigan 
statute, and in none of the four elections 
held under the Taft-Hartley Act. 


Those against government-conducted strike 
aver that such strike votes would 
be an unnecessary interference with in- 
ternal union affairs because strikes very 
rarely, in fact, occur without majority sup- 
Moreover, such legislation would be 
costly, and far from reducing industrial 
strife, would have an adverse effect on 
harmonious labor-management relations. 


votes 


port. 


It is contended that the arguments for 
strike-vote legislation rest upon an errone- 
ous conception of the leadership between 
trade union leaders and the rank and file. 
oppose strike-vote legislation 
would hamstring the collec- 


Those who 
believe that it 
tive bargaining process and promote strikes, 
and they further contend that the trade 
union organization and leaders impose sub- 
stantial restraints upon the propensity of 
workers to strike. 


The author looks into the questions so 
often asked: To what extent and through 
what procedures do members of represen- 
tative unions in the United States participate 
in making decisions to strike? What has 
been the experience with governmental at- 
tempts to prescribe procedures for taking 
strike votes? On what assumptions are 
arguments for or against strike-vote legis- 
lation based? 

If our national policy advocates collective 
bargaining and if the right to strike is an 
essential requirement, then the process by 
which strikes are instituted is of obvious 
concern to all of us. 

Herbert S. Parnes is associate professor 
of economics at Ohio State University. 


Unions and Wages 


Unionism and the Wage Structure in the 
United States Pulp and Paper Industry. Ro- 


bert M. Macdonald. Reprint No. 53. Insti- 
tute of Industrial Relations, University of 
California, Los Angeles 24, California. 
1956. 166 pages. 

Reprint No. 53 is taken from The Evo- 
lution of Wage Structure, by Lloyd G. Rey- 
nolds and Cynthia H. Taft, published by 
the Yale University Press, New Haven, 
Connecticut. Chapters 5 and 6, of which 
this booklet is comprised, are part of a dis- 
sertation presented for a Ph. D. degree at 
Yale University. 
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The author examines the effects of col- 
lective bargaining upon occupational, inter- 
plant and geographic differentials in the 
wage structure of the pulp and paper in- 
dustry in the United States. Unionism has 
been a primary force in bringing about a 
substantial narrowing of skill differentials, 
although full employment and inflation in 
recent years have contributed, too. 

Investigation of the impact of unionism 
upon interplant differentials reveals that the 
unions have met with considerable success 
in their efforts to standardize the wage 
levels of rival producers—or, perhaps more 
correctly, comparable and potentially rival 
producers. The clearest evidence of achieve- 
ment is found in the uniform wage stand- 
ards negotiated for Pacific Coast mills 
under a region-wide agreement, and in the 
equalization of key rates in the South un- 
der a system of quasi-regional bargaining. 

Union policy is quite flexible on the issue 
of interregional differentials. The unions 
recognize the reasons for such interregional 
differentials as exist, and they are not un- 
aware of differences in the economic poten- 
tial of the various regions. Also, they are 
often faced with considerations of a more 
urgent and vital nature, such as the security 
of the organization itself. Within regions, 
however, unions have successfully sought 
elimination of intercommunity and _ inter- 
area differentials. 


Arbitration in Hawaii 


Arbitration Awards in Hawaii 1944-1952. 
Edwin C. Pendleton and Andrew Gerakas. 
Industrial Relations Center, University of 
Hawaii, Honolulu, Hawaii. 1955. 13 pages. 

Analysis of arbitration awards in Hawaii 
from 1944 to 1952 shows that 54 per cent 
of the awards were in favor of employers, 
31 per cent were in favor of the unions, 8 
per cent were partially in favor of the 
unions, 3 per cent were partially in favor 
of the employers and 3 per cent were con- 
sidered nonarbitrable matters. The most 
important issues for arbitration were dis- 
charge, promotions and seniority. 

Secondary arbitration is wholeheartedly 
accepted in the islands by both management 
and labor. Disagreements arise over the 
issue of primary arbitration. Management 
is not in favor of it, whereas labor is. The 
authors believe that, considering the strong 
position of the employers, it may be con- 
cluded that primary arbitration in any sub- 
stantial amount will not occur in the near 
future. As on the mainland, arbitration of 
new contract terms is not widely utilized. 
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Hawaii’s insularity causes difficulty in 
finding enough qualified persons to serve as 
arbitrators, as well as a lack of arbitration 
information. 

The writers also feel that because of this 
insularity there is a good deal of pressure 
brought to bear, both by labor and by 
management, on those arbitrators who are 
available (which exerts a very strong role 
in the islands’ economy). However, a marked 
preference by an arbitrator in this closed 
community might easily enough preclude 
him from future work as an arbitrator. 
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Right and Duties .. . There are addi- 
tional complications in the field of labor 
that make it increasingly difficult for the 
law to deal with tripartite relationships 
such as collective bargaining agreements. 

The parties that come into play under a 
labor agreement are the employer, the union 
and the many individual employees. 

In looking at the day-to-day operation of 
collective bargaining, the author, Archibald 
Cox, assumes that a collective bargaining 
gives birth to legally binding 

Custom and convention have 
created industrial rights, duties and rela- 
tionships to govern industrial establish- 
ments with infrequent resort to the courts. 
The grievance and arbitration procedures 
evolved into an intricate and highly or- 
ganized and private quasi-judicial machine 
applicable to labor and management. 


agreement 
obligations. 


Attempts to make agreements between 
labor and management fit into familiar legal 
patterns such as usage, third-party bene- 
ficiary contracts, and principal and agent as 
between a union and employees is a mistake 
as there are no factual parallels to the ever- 
changing circumstances and parties in in- 
dustrial relations; no legal concept is 
analogous. 

The rights and duties that arise under a 
collective bargaining agreement should 
never be imposed from above, but the au- 
thor feels that the principles determining 
these rights and obligations should be 
drawn from within, and out of the experi- 
ence of labor-management relations and 
moulded to their needs by themselves. 

The author is a professor of law at 
Harvard University—Cox, “Rights Under 
a Labor Agreement,” Harvard Law Review, 
February, 1956. ; 
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Meetings of Labor Men 
AFL-CIO Conventions.—July 9: 


can Newspaper Guild, Toronto, Canada; 
Washington State Federation of Labor, 
Olympia. July 12: National Brotherhood 
of Operative Potters, Long Beach, Cali- 
fornia. July 16: International Brotherhood 
of Bookbinders, Angeles. July 17: 
Stove Mounters International Union, San 
Francisco. July 20: Puerto Rico IUC, 
San Juan, Puerto Rico. July 23: Glass and 
Ceramic Workers, Detroit; Molders and 
Foundry Workers, Toronto, Canada. July 
30: Utah State IUC, Salt Lake City. 
International Instrument-Automation Ex- 
hibit.—The Eleventh Annual Instrument- 
Automation (International) Conference and 
Exhibit will be held in New York City 
September 17-21. The exhibit is sponsored 
by the Instrument Society of America and 
well as domestic 


Ameri- 


Los 


will feature foreign as 


equipment. 


SUB Plans 


Roundup of current information notes 
federal tax ruling, states approving 
plans and new Michigan bills that would 
obviate payments under plans. 


Auto-type supplemental unemployment 
benefits have been held by the Internal 
Revenue Service not to constitute “wages” 
subject to withholding for income or em- 
ployment tax purposes. Therefore, employ- 
ers with this type plan, while they, by 
reason of a prior ruling, may deduct their 
contributions into the plans in figuring their 
tax returns, will not be required to make 
withholdings for income tax purposes or to 
unemployment taxes on either their 
contributions or the benefits paid. How- 
ever, the ruling held that employees do 
receive taxable income when they collect 


pay 


Rank and File 


benefits, and such benefits must be included 
by them in their gross income for the year 
The reasoning of the revenue 
service was that “wages” means only 
remuneration for “employment.” “Employ- 
ment,” in turn, means only service per- 
formed for the employer. Since “the benefits 
ultimately paid are not attributable to 
services during employment,” 
they are not “wages” subject to withholding 
or to unemployment taxation. 


receiv ed 


Up to this date, 19 states and the District 
of Columbia have provided by either ad- 
ministrative ruling or statutory amendment 
that the receipt of benefits under one of 
the supplemental unemployment benefit 
plans will not affect the unemployed worker's 
benefits. These 
Arkansas, California, Connecticut, Dela- 
ware, Florida, Georgia, Illinois, Kansas, 
Kentucky, Maryland, Massachusetts, Mich- 
igan, Minnesota, Missouri, New Jersey, 
New York, Pennsylvania, Washington and 
Wisconsin. Three have rendered 
decisions to the contrary. These are 
Indiana, Ohio and Virginia. An Oregon 
law disqualifies workers receiving a guar- 
anteed wage, but no special ruling has inter- 
preted the application of this provision to 
the auto industry supplemental unemploy- 
ment benefit plans. 


rights to state states are 


states 


A curious note is introduced into the 
supplemental unemployment pay picture by 
a current special session of the Michigan 
Legislature called by Governor Williams. 
Recommendations of the governor, if 
enacted into law, would raise the level of 
benefits under the state program to a point 
where no benefits would be receivable under 
the private plans. Bills have been intro- 
duced that embody the governor’s recom- 
mendations. S. B. 1001-x and H. B. 2-x, 
identical bills, would compute state benefits 
at 65 per cent of an employee’s average 
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wage, but not to exceed 6634 per cent of 
the state’s average wage, plus $5 for each 
dependent up to four, with a limit on the 
total of 90 per cent of the employee’s aver- 
age wage. In addition, the bills provide for 
an extension of the duration of benefits to 
39 weeks. To finance the increase, the bills 
would require employers to pay additional 
contributions at a rate of % of 1 per cent 
in the event the unemployment fund fell 
below $200 million. 


The reason that benefits under the auto- 
type plans would be obviated should the 
bills become law is that they are only 
intended to supplement state benefits up to 
65 per cent of the worker’s average wage 
for an initial four-week period and only up 
to 60 per cent of his average wage there- 
after. The supplemental! plans are further 
limited to a duration of 26 weeks. 


Federal Road Bill Has Prevailing 
Wage Determination Provision 


Senate and House pass multibillion 


dollar highway legislation; include re- 
quiremeni for Secretary of Labor to set 
wages according to Davis-Bacon Act. 


Basic wage rates to be paid for initial 
construction work on the 40,000-mile na- 
tional system of interstate highways under 
the multibillion-dollar Federal Highway and 
Highway Revenue Acts of 1956 will be set 
by the Secretary of Labor. On June 26, 
hoth Houses of Congress approved the 
road bill that was reported out of con- 
ference. The conferees, in filing their re- 
port, agreed to the Senate floor amendment 
proposed by Senator Chavez of New Mexico. 
The amendment was made Section 115 of 
the conference-approved bill. Under it, 
wage determinations by the Secretary of 
Labor will be made in accordance with the 
Davis-Bacon Act. 

While agreeing on the Chavez amend- 
ment, the conferees deleted from the bill 
a supplementary Senate floor amendment, 
proposed by Senator Fulbright of Arkansas. 
The Fulbright amendment would have pro- 
vided for judicial review of prevailing wage 
determinations upon application of an ag- 
grieved party. 

The bill calls for the Secretary of Labor 
to establish the prevailing wage rates of 
laborers and mechanics employed by con- 
tractors or subcontractors engaged in initial 
construction work prior to the advertise- 
ment for bids. Such predeterminations 
shall be set out in each project bid adver- 
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tisement and in each bid proposal, and shall 
be made a part of the contract covering 
the project. 

In arriving at the established minimum 
wage rate for a particular project, the sec- 
tion calls for the Secretary of Labor to 
with the highway department of 
which the project is to be 


consult 
the state in 
performed. 

The provision for the setting of the pre 
vailing wage applies only to construction 
on the interstate highway network. It will 
not apply to other construction on the federa!- 
aid primary and secondary highway systems 
provided for in the road bill, 


Bill Subjects Federal Pre-emption 
to Congress’ Statement of Intent 


Committee-approved measure could 
trigger confusion in labor law field. 


A bill to establish a rule of construction 
by which Congressional intent to pre-empt 
state legislative authority can be determined 
has been favorably reported by the Senate 
Committee on the Judiciary. The bill 
provides: 

“That no Act of Congress shall be con- 
strued as indicating an intent on the part 
of Congress to occupy the field in which 
such Act operates, to the exclusion of any 
state laws on the same subject matter, 
unless such Act contains an express provi- 
that effect. No Act of Congress 
shall be construed as invalidating a provi- 
of State law which would be valid in 
the absence of such Act unless there is a 
direct and positive conflict between an 
express provision of such Act and such 
provision of the State law so that the two 
stand 


sion to 


sion 


cannot be reconciled or consistently 
together.” 

The bill would turn the clock backwards 
prior to the courts’ development of the 
pre-emption doctrine, under which Congress, 
when it entered a legislative field, was 
impliedly seeking to exclude the operation 
of state laws on the same subject. The bill 
goes back to the case of Reed v. Colorado, 
187 U. S. 137, 148, for part of its wording. 
This case displayed the then reluctance of 
the Supreme Court to displace state law by 
construction unless it was clear that the 
federal and state legislation were in such 
conflict “that the two acts could not be 
reconciled or consistently stand together.” 

The catalyzing force behind the introduc- 
tion of the bill is the Supreme Court’s 
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recent decision holding that the Smith Act, 
the Internal Security Act of 1950 and the 
Communist Control Act of 1954 pre-empted 
the authority of the states in the sedition 
field, 
their antisedition 
rently with the federal law. 


The contention of the states is that 


laws can exist concur- 


The new bill would apply to present as 
well as future laws. Its effect on existing 
labor laws could be extensive. For example, 
judicial decis‘ons interpret Con 
gressional intent in the Taft-Hartley Act 
to preclude state regulation of unfair labor 
practices and protected labor activities in 
affecting interstate commerce 
The such interpretation would 
appear to be removed, Taft- 
Hartley Act, as well as other federal labor 
provide that it is 


present 


in industry 
basis for 
since the 


laws, does not expressly 
intended to occupy the field to the exclusion 
of the states. 

Congress would be forced to examine its 
laws to determine which of them it intended 
to exclusively occupy the field dealt with 
This would take a considerable amount of 
time. Until intent was de- 
scribed, established regulation 
would be upset. 
that would be created, the Department of 
Justice has declared itself in opposition to 


the bill. 


Congressional 
patterns of 


Because of the confusion 


Labor Racketeering 


Recen? attack on labor columnist spurs 

action against vicious labor practices. 

The recent blinding of Victor Riesel, 
New York labor columnist, by \the throw- 
ing of acid in his face following a radio 
broadcast in which he attacked certain 
alleged racketeering activities within labor 
unions, may be a sample of the intimidation 
practiced by corrupt labor leaders to block 
interference with their illegal activities. 

As a result of the attack, Congress, which 
has attempted to investigate extortion and 
racketeering before, had placed before it 
several resolutions calling for further in- 
vestigations. The AFL-CIO has declared 
itself against such practices and promises 
an antiracketeering drive. Within the states, 
various administrative agencies are work- 
ing on the problem. 

In their investigation of corruption, local 
agencies often find their fact-finding activ- 
ities hindered by the intimidation of wit- 
nesses. As noted by Thomas Jefferson Miley, 
executive vice president of the Commerce 


and Industry Association of New York, 


Rank and File 


others who 


Inc.: “Employers and suffer 
from the predatory practices of those who 
pervert the labor unions for personal gain 
means, are frequently too 


their complaints to 


by whatever 
frightened to bring 
existing local authorities.” 


But intimidation can be of a higher order, 
too. Speaking before the House of Repre- 
sentatives on June 4, Representative Clare 
Hoffman of Michigan related his experiences 
as a member of Congressional committees 
attempting to investigate labor racketeering 
He said that Riesel’s criticism of Congress 
for its failure to investigate racketeering 
and extortion activities “was justified be- 
cause heretofore there has been opposition 
which dictated by fear of 
political retaliation from labor organiza- 
tions, to any suggestion that the Congress 
investigation such as Mr. Riesel 
He related that 
committee 


seems to be 


make any 
indicated should be made.” 
when he member of a 
undertaking to expose racketeers during the 
Eightieth Congress, the committee was 
“shut off” by prominent political officials. 
He related that in the Ejighty-third Con- 
gress, when two House subcommittees were 
jointly investigating racketeering in Detroit 
well on the way toward exposing 
these racketeers,” they were stopped 
again. Mr. Hoffman noted that “Political 
fear of a union boss who had no real political 
votes has been effective.” 


was a 


“ 


and were 


some of 


control of union 


This subtle intimidation of Congress by 
labor leaders is something that Mr. Hoff- 
man said should not be feared by Con- 
gressmen, because the vast majority of 
union members are honest and decent and 
do not take “the word of 
how their vote should be cast.” 


their boss as to 


one 
past 


If intimidation of Congressmen is 
of the factors that have hindered 
investigations, then one of the bills recently 
introduced in Congress may provide a par- 
tial solution. H. J. Res. 640 would establish 
a Commission on Labor Racketeering that 
would consist of 12 members, only four of 
whom would be members of Congress. 
Under the terms of the bill, the President 
of the United States, the president of the 
Senate and the speaker of the House would 
each appoint four members to the commis- 
sion. Two of the members appointed by 
each, six in all, would be from private life. 
The members would 
two administrative officials, two 
and two representatives. The commission 
would, further, be split evenly between Re- 
would have 


other six consist of 


senators 


publicans and Democrats. It 
authority to subpoena witnesses and _ rec- 
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ords. The commission would be set up to 
operate until December 31, 1958, at which 
time its final report would be presented to 
Congress, together with recommendations 
as to changes in federal laws and law en- 
forcement procedures necessary to put a 
stop to racketeering and related activities. 


Union Changes Name 


One UAW-AFL-CIO becomes AlW-AFL- 
CIO in move to eliminate confusion. 


What’s in a name? 
applies to two different unions. 
reason, the AFL-CIO executive 
has approved a name change for the former 
AFL’s United Automobile Workers. The 
new name: The Allied Industrial Workers 
of America, AFL-CIO. 

After the merger of the AFL and the 
CIO, the alphabetical indicator UAW-AFL- 
CIO applied to both the former UAW- 
AFL and the former UAW-CIO. It was 
about as confusing as having twin boys 
and calling them both George. 

The UAW-AFL-CIO headed by Walter 


Reuther keeps its original name. 


Confusion, if it 
For that 
council 


Louisiana Repeals 
“Right to Work"’ Law 


Governor signs measure following close 
voting in both legislative houses. 


Labor circles are triumphantly announc- 
ing the repeal of the Louisiana “right to 
work” law. Repeal of the law, which had 
been on the statute books barely two years, 


was accomplished when Governor Earl 
Long signed H. B. 250 on June 21. The 
measure, which restores to unions the right 
to bargain for union security, was the 
subject of close voting in both houses of 
the state legislature. The house approved 
the bill by a 57-to-44 count, the senate by 
a vote of 21 to 18, 

The repeal action was the first in any 
state since 1947, when Maine, New Hamp- 
shire and Delaware all canceled restrictive 
legislation. 

Louisiana’s action reduces to 17 the num- 
ber of states now having “right to work” 
laws. These include Arizona, Arkansas, 
Alabama, Florida, Georgia, Iowa, Missis- 
sippi, Nebraska, Nevada, North Carolina, 
North Dakota, South Carolina, South Dakota, 


Tennessee, Texas, Utah and Virginia. 


Employee Trust Funds 


Internal Revenue Service makes two 
favorable tax rulings. 


Rev. Rul. 56-267 holds that 
trusts of employees’ pension or profit-sharing 
plans may pool their funds in a group trust 
for the purpose of diversifying investments 
without jeopardizing their tax-exempt status, 
under stated conditions. Rev. Rul. 56-223 
held that a qualified retirement trust could 
purchase stock of a closely held corporation 
pur- 


qualified 


from retiring employees without the 
chase being considered an attempt to evade 
income taxes; and, following a tax split, 
employees could count the time they held 
the old common stock in determining whether 


capital gain occurs. 
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in a court decision of 1922. This decision 
contains the following statement: 


“Where the purpose of the employees’ 
strike was not to fix the price or regulate 
the production of any article of trade or 
commerce, but to better their own economic 
condition, the strike did not come within 
the purview of the state’s statutory or con- 
stitutional provisions prohibiting restraint 
of trade. Labor is not a commodity or 
article of commerce within the meaning of 
these provisions.” ” 


From the above it may be gleaned that in 
Idaho the labor union, as such, is not pro- 
hibited by antitrust legislation but, on the 
other hand, there is also the implication 
that had the primary purpose of the union 
action been that of fixing prices or regulating 
production of commodities, the union action 
might then well have been considered a 
violation of the law in question. 

Illinois amended its 1891 antitrust law 
in 1897 so as to exclude labor agreements 
from coverage, provided the object of same 
was that of maintaining or increasing wages. 





1% Robinson v. Hotel and Restaurant Em- 
ployees, Local 782, 35 Idaho 439, 207 Pac. (2d) 
132 (1922). 
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In 1903, however, the supreme court of the 
state held this amendment to be unconsti- 
unlawful 

exempt 


discrimination in 
from the 


tutional as an 


favor of persons law’s 


coverage.” 


Section 553.11 of the Iowa Code con- 
tains a provision to the effect that labor is 
not a commodity within the meaning of the 
antitrust statute. Further, it is provided 
that unions may use “lawful” means to 
carry out “legitimate ends.” It may be as- 
sumed from this that if a union were to 
strive for some illegitimate objective such 
as the restraint of trade, the antitrust stat- 
ute in Iowa might be applied to the organi- 


zation. 


In the antitrust enactment of Louisiana, 
the following provision is found relative 
to labor organizations: “Nothing in this 
Part shall affect any combination of 
laborers for the purpose of procuring an 
increase of their wages or redress of griev- 
ances.” Thus unions, per se, are not pro- 
hibited by the law nor are the usual activities 
of such groups made illegal. However, 
it may again be assumed that other actions 
of labor groups designed primarily to fix 
prices or to restrain trade or competition 
would not be similarly excluded from the 
law’s coverage. 

While the Massachusetts law does not 
mention labor unions specifically and does 
not, therefore, forbid the formation of same, 
certain court decisions indicate that labor 
unions may be covered by the law if their 
actions are primarily motivated by a desire 
to fix prices. Thus, in Commonwealth v. Mc- 
Hugh™ the court in question ruled that cer- 
tain actions of the Atlantic Fishermen’s 
Union had as their purpose the fixing and 
maintenance of prices of fish as well as the 
suppression of competition and the restraint 
of trade. The Massachusetts Supreme Court, 
which handed down this decision in July, 
1950, noted that the union involved con- 
trolled completely not only the catching 
but also the marketing and pricing of all 
fish in certain commonwealth waters. The 
court concluded, therefore, that the actions 
of the union were not primarily for the 
purpose of regulating wages, hours and 
conditions of employment. The court fur- 


ther noted that since the dispute existed 
between buyers and employees, it did not 
technically constitute a labor dispute under 
the anti-injunction law of the state. Conse- 
quently, the court ruled that the union’s 
actions could be enjoined. 

Michigan’s antitrust statute exempts agri- 
cultural products or livestock from cover- 
age of the law as long as such items are 
in the hands of producer or raiser. Also 
exempt from the law’s coverage are the 
services of laborers or who are 
formed into societies or organizations for 
the benefit and protection of the members. 
However, since the exemption contained 
herein is no broader than that found in the 
Clayton Act, it may be logical to assume 
that the exemption would not apply if labor 
organizations were to attempt to fix prices 
of commodities or to restrain trade and 
competition. 


artisans 


Although the antitrust enactment of Mis- 
souri does not mention labor organizations 
as being either covered or exempt from 
coverage, some court decisions have brought 
certain actions of labor bodies under the 
scope of the law. Thus, in 1946 a court held 
that union dairy workers who refused to 
unload milk delivered by nonunion drivers 
were guilty of an illegal combination in re- 
straint of trade.” The court further ob- 
served that: 


“The appellants would have a constitu- 
tional right by peaceful picketing and per- 
suasion and means not involving violence, 
intimidation, and coercion to advocate the 
cause of their Union and thereby advance 
their own interests.” 

In like manner, in two other cases de- 
cided in 1948 and 1950, respectively, courts 
found that picketing, discontinuance of pat- 
ronage and refusal to cross picket lines did 
not constitute a conspiracy in restraint of 
trade but were merely exercises of the right 
of free speech on the part of the groups 
involved.™ 

On the other hand, two cases in 1949 and 
1951, respectively, found the courts in ques- 
tion deciding that even primary picketing 
under certain conditions is enjoinable as an 
act of illegal restraint of trade.” 








17 People v. Butler Street Foundry, 201 Il. 
236 (1903). 

% Revised Statutes Ch. 51, Sec. 142. 

#18 LABOR CASES { 65,904, 326 Mass. 249, 93 
N. E. (2d) 751 (1950). 

2 Rogers v. Poteet, 13 LABOR CASES { 64,180, 
355 Mo. 986, 199 S. W. (2d) 378 (1946). 


21 Caldwell v. Anderson, 15 LABOR CASES 
{| 64,584, 357 Mo. 1199, 212 S. W. (2d) 784 (1948); 
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Gruet Motor Car Company v. Briner, 18 LABOR 
CASES {| 65,718, 229 S. W. (2d) 259 (1950). 

2 Giboney v. Empire Storage & Ice Com- 
pany, 16 LABOR CASES { 65,062, 336 U. S. 490 
(1949): Missouri Cafeteria v. McVey, 20 LABOR 
CASES { 66,380, 362 Mo. 583, 242 S. W. (2d) 549 
(1951). 





It may thus be seen that in Missouri as 
in certain other states within this category, 
the basis for deciding whether labor organ- 
izations are covered by the antitrust law 
is the primary purpose or object of the 
specific action with the result that most 
“usual” activities of labor groups are ex- 
empted from coverage of the respective 
laws while those less “usual” activities of 
a labor union which may be designed pri- 
marily to restrain trade are covered by the 
various laws and are prohibited. 


Montana also fits well into this category 
of states since its statute, after defining 
unlawful trusts and monopolies, provides 
that the law does not apply to “arrange- 
ments, agreements or combinations between 
laborers which may be made with the object 
of lessening working hours or increasing 
wages.” While there are no court decisions 
relative to unions and this law, the fact 
that the “usual” activities of unions are 
exempted explicitly by the law would lead 
to the conclusion that actions to restrain 
trade primarily on the part of labor bodies 
would be classed as outside the exemption 
and, hence, illegal. 


The antitrust law of New Hampshire con- 
tains a provision to the effect that nothing 
in the law shall forbid the existence and 
operation of “labor organizations  insti- 
tuted for the purpose of mutual help.”” This 
exemption is to apply, according to the law, 
only if said labor organizations have no 
capital stock and are not being conducted 
for profit. The law further notes that 
nothing in the law shall be interpreted as 
forbidding or restraining individual mem- 
bers of labor organizations from “lawfully 
carrying out the legitimate objectives there- 
of” and that such organizations shall not 
be considered illegal conspiracies or trusts 
under the law.” 


New Mexico’s statute contains a rather 
lengthy provision relative to its application 
to labor organizations. The general intent 
of this provision is to assert that labor is 
not a commodity and that labor unions shall 
not be considered illegal restraints of trade 
so long as their ends are legitimate. 

The Donnelly Antitrust Act of the State 
of New York provides that restrictions 
against contracts or agreements for the 


monopoly or restraint of trade do not apply 
to the right of workingmen to combine into 
unions, organizations and associations which 
are not organized for the purpose of making 
a profit. In one relevant case of 1946, the 
court held that delivery agents of laundries 
were “workingmen” within the meaning of 
Section 340 of the New York General Busi- 
ness Law prohibiting combinations in re- 
straint of trade and that they were, therefore, 
within their rights in organizing and operating 
a union for the purpose of bettering their 
conditions of employment.“ The court 
ruled that as a result the group in question 
was not liable to criminal prosecution. 


Even bona-fide unions, however, are ex- 
empt from New York’s antitrust statute 
only to the extent that they engage in 
“legitimate labor union activities,” accord- 
ing to another court decision.” In this case 
it was held by the court that a union enter- 
ing into contract with management to fix 
the price of goods was not performing a 
legitimate union act and was, therefore, 
guilty of illegal restraint of trade. 


The 1951 addition to the Oklahoma anti- 
trust law provides that the actions of a labor 
union will be considered legal if the same 
acts would be so considered when _ per- 
formed by an individual. Originally the 
antitrust law had provided general exemp- 
tions for labor organizations similar to those 
found in the federal Clayton Act. In an 
early case, however, relating to these origi- 
nal exemptions, the court held that the 
exception provided for labor organizations 
in the law was not discriminatory against 
employers and that it did not violate the 
equal protection clause of the United States 
Constitution. In a 1952 case in an Okla- 
homa court concerning the 1951 amendment 
referred to above, it was held by the court 
that the exemption of labor union activities 
in the antitrust law at present are not a 
violation of either the state or the federal 
constitutions under whose free-speech pro- 


picketing for a lawful 
d.™ 


visions peaceful 
purpose may not be enjoine 

The situation in Wisconsin is similar to 
that, recounted earlier, in New York. In 
the one court case which has arisen in this 
connection, a group of dairies and a labor 
union were convicted by the court of con- 
spiring to fix prices of store-delivered milk 





8 Revised Statutes Ch. 51, Sec. 142. 

% People of New York v. Gassman et al., 11 
LABOR CASES { 63,121, 295 N. Y. 254, 66 N. E. 
(2d) 705 (1946). 

*3 Manhattan Storage and Warehouse v. Manu- 
facturers’ and Warehousemen’s Association, 262 
App. Div. 332, 289 N. Y. 82. 
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* State v. Coyle, 7 Okla. Crim. 50, 122 Pac. 
243 (1912), and 8 Okla. Crim. 686, 130 Pac. 316 
(1913). 

7 Lockett v. Construction Trades Union, 22 
LABOR CASES { 67,276, 250 Pac. (2d) 468 (Okla., 
1952). 
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at the home-delivery price level.* In 
eral, labor unions and farm 
in Wisconsin are permitted under law to 
exercise their normal activities so long as 
do not, in and of themselves, consti- 
tute a restraint of trade. This is established 
in the antitrust law in Section 133.05, 
wherein it is stated that the labor of human 
beings is not a commodity or article of 
commerce. 


gen- 
cooperatives 


they 


It may further be pointed out in connec- 
tion with this category of states that seven 
of the 15 are characterized by constitutional 
as well as statutory provisions dealing with 
monopoly. These seven Idaho, 
Louisiana, Montana, New Hampshire, New 
Mexico, Oklahoma and Utah. 


states are 


It is apparent, then, from the foregoing 
discussion that in the 15 states of this cate- 
gory labor unions are not considered to be 
unlawful conspiracies or restraints of trade 
However, it is notable 
the so-called 
activ- 


in and of themselves. 
that in many states 
“normal,” “proper” or “legitimate” 
ities of labor groups are the only ones ex- 
empt under the antitrust legislation. Also, 
in a few states certain specific actions or 
devices utilized by labor unions primarily 
to fix prices or to regulate production either 
concert with the em- 
been held to be 


of these 


on their own or in 


ployer have generally 


unlawful. 


“‘Doubtful’’ States 
The 


1s SO 


final category of “doubtful” states 
labeled either because the antitrust 
laws of these states are not clear relative 
to their applicability to labor unions and/or 
because no court decisions have been handed 
down as yet in these jurisdictions which 
uncertainty. Fourteen 
states are found within this “doubtful” 
classification and, as may be seen in the 
table, six are located in the Midwest, five 
are found in the South, three are situated 
in the East and none are to be found in 
the West. The concentration of the “doubt- 
ful” states in the Midwest and South may 
be due—at least in part—to the lack of 
mature, aggressive labor movements in 
these areas. 

The Arkansas antitrust 
70-101, reads as follows: 


would clarify the 


law, Section 

“Any association of persons whatsoever, 
who create or enter into any combination 
to regulate or fix prices or insurance pre- 
miums, or to maintain said prices when so 


regulated or fixed, or to limit or fix produc- 
shall be guilty of a conspiracy to 


tion, 
defraud. 

Since there have been no court decisions 
relative to the applicability of the above 
provision to labor unions, their status there 
under must at present be registered as 
“doubtful.” Although the provision 
may appear to be broad enough to include 
associations of persons into labor unions, 
there is no explicit indication to this effect. 

The antitrust enactment of 
provides that “Any person who conspires 
with any other person or any firm or cor- 
poration for the purpose of fixing or main- 
taining a higher price, at wholesale or retail, 


law’s 


Connecticut 


for ice, coal or any other necessity of life, 
than would prevail except for such 
spiracy, or of limiting the production, ship- 
ment or sale, of any such commodity to 
increase the price, shall be fined not more 
than $1,000 and/or imprisoned no more 
than five years.” Again, as in Arkansas, 
there have been no court decisions to in- 
terpret the above provision relative to labor 


con- 


organizations. 


Another doubtful state, Florida, has had 
no supreme court decisions as yet relative 
to the applicability of antitrust legislation 
to labor organizations. In defining the 
term “trust” the law notes: 

“A trust is a combination of capital, skill 
or acts by two or more persons, firms, cor- 
porations or associations of persons, or 
either two or more of them, for any of the 
following purposes: (1) to create or carry 
out restrictions in commerce ... ; (2) to 
change prices; (3) to prevent competition 
in commerce (4) to fix at any stand- 
ard whereby prices shall be controlled or 
established, any commodity intended for sale, 


use or consumption in the state 


Indiana antitrust statutes, which date 
from 1897 and include enactments in 1899, 
1901, 1907 and 1913, also do not cover labor 
organizations explicitly but neither do they 
exempt them in an explicit manner. No 
court decisions were found in Indiana which 
would clarify the matter. 


Sections 66-61 and 66-62 of the South 
Carolina antitrust law provide that “A 
monopoly is any combination by or between 
persons or associations, or associations 
thereof, whereby any one of the purposes 
mentioned in the Sections dealing with 
illegal combination is accomplished or sought 
to be accomplished, or promoted, or at- 





* State of Wisconsin v. Local 19 et al., Cir. 
Ct. of Manitowoc Couniy. 
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* Secs. 542.01 and 617.15. 





tempted to be carried out, or is reasonably 
calculated to be produced 9% 

Again, unions are not mentioned as illegal 
combinations but neither are they expressly 
excluded. 

The remaining states within this classifi- 
cation are quite similar to those that have 
been thus far considered. No mention is 
made of labor organizations, as such, within 
their antitrust legislation and no court de- 
cisions exist as yet which would indicate 
a judicial interpretation of the question in 
the various jurisdictions. It may be note- 
worthy, however, that ‘the provisions ex- 
amined above and those of the other states 
in this group generally appear to be directed 
against the fixing of prices or the regula- 
tion of the production or sale of commodi- 
ties. In no instance are the provisions aimed 
at typical activities of labor groups designed 
to improve wages, hours or working con- 
ditions. 

Of the 14 states in the “doubtful” group, 
six are found to have constitutional pro- 
visions as well as legislative enactments 
dealing with the monopoly problem. The 
six states are Minnesota, South Carolina, 
Tennessee, Mississippi, North Dakota and 
South Dakota. 


Conclusions 


The following conclusions are tentatively 
drawn from the study just completed. In 
the first place, of the 33 states which cur- 
rently have antitrust laws, none has made 
labor unions illegal combinations in restraint 
of trade in and of themselves. 


Second, while labor unions, per se, are 
exempt from the coverage of state antitrust 
enactments, they have generally been held 
by the state courts to be covered by such 
laws when and if their actions appear, in 
the opinion of the court, to be primarily 
motivated by a desire to fix prices of com- 
modities and/or to regulate in some manner 
the production of commodities. In such 
instances labor organizations have been 
classed as unlawful monopolies much as 
business combinations have been so classed 
when convicted of such activities. In states 
where this relationship is found between 
labor unions and the antitrust legislation, 
differentiation is often made between the 
“normal,” “legitimate” or “usual” activities 
of unions on the one hand and the “ab- 
normal,” “illegitimate” or “unusual” activ- 
ities of labor groups on the other hand. 
The former types of activities are almost 
universally found to be considered as law- 
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ful while the latter types of activities are 
generally held as being unlawful. 

Third, a few states—four in number 
have specifically made illegal as restraints of 
trade certain definite actions or devices of 
labor organizations. Notable among these 
are the secondary boycott and the union 
devices such as the closed and 
union shops. Even in 
ever, unions as such are not unlawful com- 


binations; only the aforementioned acts are 


security 


these states, how- 


so considered. 


Fourth, in a sizable minority of states, the 
applicability of antitrust legislation is still 
in the doubtful category since the laws 
thereof are not clear on this point and rele- 
vant and interpretive court decisions have 
not been in evidence to date. It seems 
reasonable to conclude, however, from the 
wording of the laws in these states and from 
the experience and court decisions within 
other states, that most of the “doubtful” 
laws would probably be interpreted by the 
judiciary as being inapplicable to unions, 
per se, while possibly applicable to such 
groups if and when their actions should 
primarily be concerned with the fixing of 
prices or the regulating of commodity pro- 
duction. 


Thus it would appear that in the big 
majority of the states having antitrust 
statutes the status of labor unions there- 
under is quite similar to their status under 
federal antitrust legislation. This is to 
say that unions are not unlawful combina- 
tions in and of themselves as long as they 
utilize the “usual” tactics of such groups 
to attempt to improve wages, hours and 
working conditions. They may become il- 
legal combinations, however, if they utilize 
illegitimate tactics and/or if their tactics 
are directed toward illegal ends relative 
to the control of commodity prices or pro- 
duction. Only minor departures from the 
status of unions under federal antitrust law 
are found in a small minority of states and 
even in these states only one or two types 
of union acts have been classed as monopo- 
listic. Unions themselves and nearly all 
their “usual” acts are still considered law- 
ful under state antitrust law even in these 
states. 

Finally, there does not appear to be any 
trend toward a different status for labor 
unions under state antitrust law than has 
already been established. The issue gives 
promise, therefore, of being handled in the 
immediate future much as it is currently 


being treated. [The End] 
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The Cover: 


Labor's Houses... 


’ 

SEVENTY years ago the na- 
tional headquarters of the labor movement was an eight-by- 
ten-foot room in a shed in New York City, where Samuel 
Gompers first started the American Federation of Labor. Fifty 
years later the Congress of Industrial Organizations began life 
in a suite of rooms on the top floor of the Rust Building in 
Washington, D. C. As each organization grew, the increased 
scope of its activities required ever-increasing office space. 
Seven moves by the AFL and four by the CIO have culminated 
in their occupation, following their merger, of a new eight- 
story, $4 million headquarters building in the heart of the 


nation’s capital. 


ss 

Pus NEW HOME of the 
American labor movement is pictured on our front cover this 
month, However, the parent organization has many children, 
represented by the numerous international unions, and each of 
these has its own national headquarters. Thus, labor’s house 
is one of many mansions, and a great number of these have a 


Washington address. 


PicrurEep on our back cover 
are the buildings occupied by three of the international unions 
with headquarters in the District of Columbia. At the top 
left is the Electrical Workers’ building, at the top right is that 
of the Machinists, and the lower picture shows the home of the 
Teamsters. Each is indicative of the dignity and maturity of 
the labor movement. AFL-CIO President George Meany said 
at the cornerstone-laying ceremony for the new AFL-CIO 
building: “In a very real sense, the foundations for this build- 
ing are not steel and stone and concrete, but the far more 
endearing philosophy of free trade unionism.” An editoria] in 
the June 2 AFL-CIO News said: “The tradition is one of self- 
reliance and self-help. It is the gospel of freely-functioning 
labor organizations serving not only their members but all 
people. It is the inherent belief that unions must serve, not 
dominate, their members—just as democratic government must 
serve, not dictate to a free citizenry.” 


Photos: AFL-CIO building, Ransdell Inc.; IUE building, 
Nate Fine Photo; IAM building, Machinist Photo; and Team- 
sters’ building, Tenschert. 


















































Electrical Workers (IUE) Building 


Teamsters Building 





